
 

Property Law – intellectual property not examined 

1. Real property  
• Land/fixtures on the land  

- Includes improvements such as buildings on the land. 
- Berstein v Skyviews & General Ltd: Ownership extends upwards to the heavens and 

downwards to the centre of the earth (but there are some exceptions: e.g. the state owns 

minerals in soil.  
- Fixtures: tests as to whether an item is a fixture: fixed by means other than its own weight, 

intention to be permanently fixed for a substantial period or for a temporary purpose. 

Degree of damage on removal.  
• Ownership vs. Possession:  Owner is entitled to all the legal rights over the property. 

Possession involves physical control of the property by the possessor and intention to claim 

exclusive control.  
- Rights of a person in possession: possession is good against the whole world except the owner:  

- Armory v Delamirie 

- Bridges v Hawkesworth 

- Waverley Borough Council v Fletcher   

• Systems to title of land (especially Torrens Title System) and different types of land 

ownership 
Systems of title to land in Australia: Torrens Title (99%), Old System title (or general law); also 

Native Title and Crown Land.  

(a) Torrens Title: often called freehold land/title; system of land ownership based on registration of 

title on a public register (held at the Land Titles Office); creates a system of ‘title by registration.’ 

Register and Certificate of Title reflect all legal interests relevant to the land.  
▪ Registration gives title (ownership) of the land to the registered proprietor 

(owner) 
▪ Those holding other types of interests over the land can also register their interests 

on title. E.g. mortgages, leases.  
▪ Effect of registration: removes uncertainties of title, provides proof of title of 

the registered proprietor so no other person can claim to be the ‘owner’, provide 

evidence of the information it records (mirror principle), gives priority upon 

registration (indefeasibility of title principle). 
Under Torrens Title, title held under a registered interest is ‘indefeasible’ – you 

become the registered proprietor. Frazer v Walker 

 Exceptions to indefeasibility of title: statutory fraud, unconscionable conduct, constructive 

trust –where registered owner holds the land subject to rights of beneficiaries.  

▪ Priorities under Torrens Title:  

1. A person acquiring interest on the faith of the register obtains title free of unregistered 

interests.  

2. A person with an unregistered interest in land can be protected by: registration (e.g. 

mortgages); lodging a caveat (“freezes” title). 

3. The earlier of two unregistered interests has priority. 

4. The court will consider the conduct of the parties and all circumstances to determine which 

party has the better claim.   

(b) Legal and Equitable interest 

1. Substantiation notices 


