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Assessable income 

Tax payable = (Taxable income × Tax rate) – Tax offsets 
 
-and- 
 
Taxable income = Assessable income – Allowable deductions 

 

 
s. 6(1) ITAA97: 
 (1) Assessable income consists of ordinary income and statutory income.  
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(2) Some ordinary income, and some statutory income, is exempt income.
(3) Exempt income is not assessable income.
We therefore need to consider the meaning of ordinary income, statutory

income and exempt income. Today we will be looking at ordinary income. 

Ordinary income 

Overview:

Definition: Your assessable income includes income according to ordinary

concepts, which is called ordinary income. 

s. 6-5 as income according to ordinary concepts
– Principles of interpretation that apply:
¨ what receipts ought to be treated as income must be determined in accordance

with ordinary concepts and usages of mankind, except in so far as statute 
dictates otherwise (Scott v FC of T (1935)) 

¨ whether the payment received is income depends on a close examination of all 
relevant circumstances (The Squatting Investment Co Ltd. v FC of Tax (1953)) 

¨ it is an objective test (Hayes v FC of T (1956)) 
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Prerequisites:  

1. Cash or cash convertible [Case: Federal Coke Co. Pty Ltd v. FCT; Cooke & Sherden] 
2. Real gain [Case: Hochstrasser v. Mayes] This prerequisite is mostly applied to 

employment situations. 
Receipts that are not cash or convertible to cash are not ordinary income (remember 
this is a prerequisite). 

Cases: 

1. Cash or cash convertible 

Ø FCT v Cooke and Sherden (1980) 
– receipt of non-cash-convertible holiday (not OI) 

¨ TP sold drinks door to door.  
¨ The TP received a free holiday from the soft drink manufacturer as a result of 

them selling a certain number of drinks.  
¨ The holidays were non-transferrable  
¨ Could not be sold.  
¨ NOT OI 

Ø Tennant v Smith  
¨ The TP was an agent for a bank and lived in free accommodation supplied by 

the bank. The TP was not allowed to sublet the accommodation.  
¨ Neither cash nor cash convertible. Not OI.  

Ø Payne (1996) 
– FF points and free flights as a result were not OI (non-cash benefit) 

¨ Janet Payne travelled regularly as a result of her employment with a large 
accounting firm. 

¨ Flights paid for by employer as they related to business. She was offered to 
join FF program on one of these trips and she signed up and paid the fee.  

¨ She accumulated a lot of points over next few years, most resulting from 
business travel (minor part was private 3%).  

¨ FC held that the free flights earned were not OI.  
¨ The reason was that the tickets were not money or money worth and they 

could only be used by the program member or his or her nominee.  
¨ They could not be sold in any way or converted to money, so they were not 

cash or cash convertible. 

2. Real gain 

Ø Hochstrasser v Mayes [1960] AC 376  
– Reimbursement for work-related loss when moving not assessable, not a 
real gain 

¨ TP employer required him to move cities 
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¨ TP sold his house in city he was leaving and received less than he had paid 
for it. The employer reimbursed him for the loss. 

¨ House of Lords held NOT assessable 
¨ It was not a real gain because he had just been compensated for work 

related expense. 
¨ What if it was not work related? Receipt then would have been a real gain 

3. Some characteristics: 

Ø A gain that is regular/periodic is more likely to be ordinary income than a 
lump sum; and 

Ø If something “flows” it is more likely to be ordinary income. Courts have 
used analogies with fruits and trees to illustrate this concept: Eisner v. 
Macomber (1920) 252 US 189. For instance, the sale of a business is the sale 
of the “tree”, so the gain is likely to be capital and not ordinary income. In 
contrast, everyday profits from the business are the “fruits” that flow from 
the business tree and so are likely to constitute ordinary income. 

Ordinary Income comes into the recipient 

The courts have held that if a receipt of an amount saves a taxpayer from incurring 
expenditure, then this doesn’t necessarily make the receipt ordinary income – 
because ‘income is what comes in, it is not what is saved by going out’: FC of T v 
Cooke & Sherden. 

Dictionary Definitions, Income is: 

Ø Gain 

Ø Money or monies worth 

Ø Regular 

Ø Reward for services (personal exertion) 

Ø Return from capital and labour (business) 

Ø Return from investment (property) 

What is not ordinary income: 

Ø Capital receipts 

Ø Gifts 

Ø Chance winnings 

Ø Income from recreational activities 

Ø Non-cash receipts 
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Compensation payments 

– take character of replace
Whether compensation constitutes assessable income will depend on the nature of
the compensation: C of T (NSW) v. Meeks (1915) 19 CLR 568. That is, compensation
takes on the same character as what it replaces.

Payments for the loss or sterilization of capital assets are generally capital in nature: 
Glenboig Union Fireclay Co Ltd v IRC (1922); Burmah Steamship Co v IRC (1930) 

Difficulties arise where the compensation is for unliquidated damages and the 
capital and revenue components cannot be identified. In such a situation the 
Australian courts will not attempt to apportion the amount into revenue and capital 
components: McLaurin v FCT (1961) 104 CLR 381, 8 ATR 180, 12 ATD 273. In essence, 
the Australian courts will treat the whole compensation as a capital payment as long 
as it contains some portion of capital, no matter how small that portion may be. 

Mutual receipts 

– not income
Refund/return not real gain

Constructive receipts 

– The amount must be characterized as ordinary income in the hands of the person
who derived it.

The character of the receipt is determined by reference to the person/entity who 
derived it. It is not determined by the character of the expenditure that produced 
the item: GP International Pipecoaters v FC of T (1990) 170 CLR 124, 136; Federal 
Coke Co Pty Ltd v FC of T 77 ATC 4255.  

In Federal Coke the issue of a constructive receipt was also raised. For example, if 
the taxpayer directs her employer to pay part of her salary to her husband, this 
amount is still ordinary income of the employee as a constructive receipt.   

Ø Federal Coke Co P/L v FCT (p.6)
¨ Bellambi Coal Co Ltd coal produced (produced coke, fuel). This was done 

through its subsidiary companies; Fed Coke was one of these subsids 
producing the coal/coke. 

¨ Bellambi entered into many contracts for the supply of this material. 
¨ Economic downturn and FC had issues. As result of downturn one Co that FC 

contracted with, Le Nickel, could not pay full contract price. 
¨ � contract was varied, and agreement reached to pay FC $1m comp, and FC 

activities then ceased. Was the $1m OI? 
¨ Initially payment made to Bellambi they were advised would be AI, so they 

arranged for it to be made to FC instead 
¨ Commr assessed FC for the amount as income 




