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CO-OWNERSHIP 
 
Sprott v Harper [2000] QCA 391  
 
Re severance of joint tenancy  
 
Issue: whether the joint tenancy has been severed. If yes – deceased wife’s estate entitled to half 
interest in the property as tenant in common. If no – husband will be the sole owner of the 
property by survivorship. 
 
Facts  

  Mr and Mrs Harper = joint tenants of a property at Morayfield. 
  Mrs Harper left her interest in the property to her daughter in her will. 
  Mr and Mrs Harper commenced negotiations in writing with the view of reaching a property 

settlement after Mrs Harper commenced living away from Mr Harper 
  A handwritten document was executed, in which it identified that the value of a trailer, Range 

Rover, Falcon, furniture and ride on lawn-mower was to be distributed between them, and also 
that Mrs Harper was not to touch Mr Harper’s Life Insurance, and he was not to touch her 
superannuation. The parties were still in a state of negotiation when Mrs Harper passed away.  

 
 
Findings  

  A joint tenancy may be severed in three ways: 1) an act on the part of one of the persons interest 
as such, for example, disposing of his or her own interest, 2) by mutual agreement, and 3) by any 
course of dealing sufficient to intimate that the interests of all were mutually treated as constituting 
a tenancy in common.  

  It is not a pre-condition of effecting a severance that a binding agreement be made between the 
parties.  

  Owners may also sever a joint tenancy without knowing what a “joint tenancy” or “severance” is.  
  The real question is whether the parties have acted in a way that the law regards as inconsistent 

with the maintenance of a joint tenancy.  
  The parties were splitting up their property and designating the entitlements of each – this was a 

parting of ways. The joint tenancy was over and was intended to be ended.  
  The agreement between the parties shows a mutual intention to sever and was inconsistent with 

the continued status of the property as jointly owned.  
  The agreement satisfies both the second and third tests.  

 
 
Result: joint tenancy severed by agreement sufficiently showing an intention to sever, result is 
that the parties become tenants in common and the wife’s interest passes with her estate, 
daughter gets the half share in the property.  
 
 
Principles:  

1) Joint tenancy can be severed by agreement/conduct that evinces an intention that the 
parties no longer be bound as joint tenants.  

2) Parties do not need to be aware of the law of joint tenancy or severance.  
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Re Allingham [1932] V.L.R. 469  
 
Re severance of joint tenancy  
 
Issue: whether the deposit of proceeds of sale into the husband’s sole account constituted a 
severance of joint tenancy.  
 
 
Facts:  

  John Allingham (deceased) and his wife were the owners as joint tenants of a property.  
  Both entered into a contract for sale of the land. The sale was for cash and the purchase money 

was paid before John’s death.  
  The whole proceeds of sale were deposited into John’s account.  

 
 
Findings:  

  There was no evidence of any intention on the part of the parties to sever the joint tenancy upon 
sale of the property.  

  The joint tenants of the land became joint tenants of the proceeds of the sale of the land.  
  The fact that the whole amount was deposited into John’s account did not constitute a severance.  
  The facts are consistent with the view that John took the proceeds as the agent for himself and his 

wife, and that the joint ownership was not affected by the payment of the funds into his account.  
 
 
Result: the joint tenancy had not been severed by entry into a contract for sale or the deposit of 
the whole of the proceeds into the husbands account, result is that no part of the proceeds forms 
part of the husband’s estate.  
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Callow v Rupchev [2009] NSWCA 148 
 
Re rights and obligations of co-owners  
 
Issue: how proceeds of sale are to be distributed between parties of a broken down domestic 
relationship, the entitlement to and quantum of occupation rent between the parties, and the 
entitlement to remuneration for improvements to the property.  
 
 
Facts  

  Ms Callow and Mr Rupchev lived in a de facto relationship until 1998.  
  Property was purchased in their joint names, with the purchase price borrowed from Advance 

Bank, secured by a mortgage over a property owned by Mr Rupchev senior.  
  Second mortgage of the property to Mr Rupchev senior.  
  Commencement of proceedings 

o Mr Rupchev senior commenced proceedings to enforce his security and exercise his power 
of sale, the balance of which would be invested to be held on trust for Mr Rupchev and Ms 
Callow until further order.  

o Ms Callow claimed she had entered into the mortgage under undue influence, that she was 
not a party to the mortgage with Mr Rupchev senior, and that the property was purchased 
as joint tenants.  

o Mr Rupchev also claimed contribution to his mortgage payments, an allowance for the 
increase in value to the premises as a result of carrying out renovations, and contribution to 
the acquisition costs he had paid. Claimed that Ms Callow’s interest in the property was 
held on constructive trust for him 

  Factual circumstances  
o Property sold in November 2006, balance = $172,141.49 
o Mr Rupchev rented the property for 8 months in 2005 (during which he was not in 

residence)  
§ Ms Callow claimed that Mr Rupchev was liable to pay an occupation fee for the 

period in which he otherwise occupied the premises, such occupation fee to be set 
off against the mortgage contributions.  

o Each party contributed to the payment of household expenses.  
o Several discussions between the parties:  

§ Ms Callow: “I’ll pay the household expenses and you pay the loan”. Conducted their 
financial affairs in accordance with this arrangements in the succeeding three 
months.  

§ After separation, Ms Callow: “I can’t service the loan, so you keep the house, and 
you pay the mortgage”. Mr Rupchev: “That’s fine, I agree to that”.  

§ Ms Callow told Mr Rupchev that she wished to “get off the loan”. However, Mr 
Rupchev said that the property would have to remain registered in both names until 
they could get some money to transfer her interest to him. 

  Claim for set off by way of occupation fee  
o Ms Callow claimed that she left the property because she was in fear of Mr Rupchev.  
o Claimed that he had become angry at her and put his hands around her throat, he punched 

holes in the walls, did not consult her before purchase of ceiling fans which resulting in an 
argument.  

o Mr Rupchev denied that he had put his hands around her throat. Conceded that they had 
frequent fights, said that she would sob and scream at him, and that he had put his hands 
on her collarbone either side of her neck, pushed her on the bed and left the room.  

o Also denied that he had punched holes in the wall.  
o Trial judge found that the relationship was tempetious, but preferred the evidence of Mr 

Rupchev over that of Ms Callow. She considered her argumentative and defensive in giving 
her evidence.  

  



 5 
Findings  
Claim for contribution  

- Ms Callow claimed that Mr Rupchev had not made any mortgage payments and was not entitled 
to contribution. She claimed that the repayments had been made by RUP Construction Pty Ltd.  

- Argument rejection – Mr Rupchev entitled to contribution from Ms Callow for mortgage 
repayments. 

 
Occupation fee not dependent on ouster – the new principles of ouster  

- First issue concerns the scope of the doctrine of ouster and its more recent developments, 
sometimes described as “constructive ouster”  

- Ouster = excluding joint tenant/tenant in common from possession of property   
- Authorities justify the conclusion that a notional occupation fee may be set off against the claim of 

the tenant in occupation for a contribution to expenses or improvements, in circumstances where 
the co-ownership arose out of a domestic relationship which has broken down, rendering 
departure of one party reasonable in the circumstances.  

- Traditional ouster/occupation fee  
o Traditional grounds for charging an occupying co-owner with an occupation rent, for the 

benefit of a co-owner who was not in possession, were an actual ouster by the occupying 
co-owner which prevented the other co-owner from exercising their right to possession, a 
constructive ouster by denial of title, and a claim by the occupying co-owner to be 
recouped for his expenditure on permanent improvements which had increased the value of 
the property.  

- “New” principles 
o Establish that a forceful ouster is not necessary where the domestic relationship has broken 

down and one co-owner, for practical reasons, can no longer live in the property with the 
other, and leaves. 

- Cracknell v Crackness [1971] – if the wife leaves the matrimonial home “voluntarily”, the husband 
who remains and makes the mortgage repayment sis entitled to contribution, but if she is forced 
out, the husband is not entitled to contribution even for his payments of principle.  

o Not followed in Leake v Bruzzi [1974] – husband only given credit for his payments of 
principal because “he has had the use and enjoyment of the house … and it is not at all 
unrealistic to regard the interest under the mortgage as something equivalent to rent or 
payment for use and occupation”. 

- New principles became established in Dennix v McDonald [1982] – “Only in cases where the 
tenants in common not in occupation were in a position to enjoy their right to occupy but chose 
not to do so voluntarily, and were not excluded by any relevant factor, would the tenant in common 
in occupation be entitled to do so free of liability to pay an occupation rent”. 

o “a tenant in common is not liable to pay an occupation rent by virtue merely of his being in 
sole occupation of the property does not apply in the case where an association similar to a 
matrimonial association has broken down and one party is, for practical purposes, 
excluded from the matrimonial home”. 

- In re Pavlous (A Bankrupt) [1993] – where it is a matrimonial home and the marriage has broken 
down, the party who leaves the property will, in most cases, be regarded as excluded from the 
family home, so that an occupation rent should be paid by the co-owner who remains. But this is 
merely a statement of the prima facie conclusion to be drawn. Where the tenant in common leaves 
the property voluntarily, but would be welcome back and would be in a position to enjoy their right 
to occupy, it would normally not be fair or equitable to the remaining tenant in common to charge 
them with an occupation rent.  

- An occupation rent is payable by a co-tenant whose sole occupation was achieved by the 
intentional ouster or violent exclusion of another co-tenant or where termination of a personal 
relationship made it “unreasonable” to expect continued joint occupation.  

 
Application of the principle  

- While Mr Rupchev conceded that he treated the property as his own and controlled access to it, it 
was not expressly put to him that if Ms Callow had sought to occupy the premises while Mr 
Rupchev was in Queensland and not obtaining rent from it, that he would have refused her 
permission.  
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- When asked why she did not move bac into the house, she said that she had enrolled her daughter 

in a local school and had “moved too many times”. 
- When the premises later become vacant for an extended period, the party who initially remained 

may not be obtaining any financial benefit, or the same level of financial benefit from the property.  
- If neither co-owner is using the property for residence or storage, it may not be appropriate or 

equitable for either to be charged with an “occupation rent” unless a proper basis for this is 
established.  

- Because, absent ouster, the basis for setting off a notional occupation fee is the unreasonableness 
of requiring the joint owners to reside together it would be necessary, in a case where the party 
claiming contribution has vacated the premises for a period, for the other party to demonstrate 
affirmatively that it was unreasonable to expect them to return to the premises during that period. 
That task was not assayed by Ms Callow in the present case, and accordingly the notion 
occupation fee should be limited to the period during which Mr Rupchev was actually in physical 
occupation of the premises  

 
Calculation 

- The occupation fee should be calculated for the periods during which Mr Rupchev was in physical 
occupation of the premises. 

- The amount allowable as set off is 50% of this occupation fee.  
- Further interest on this amount can also be accrued. 
- Half the rental moneys should also be added, as well as interest.  
- The amount should be deducted from the contribution payable to Mr Rupchev.  
- The proceeds of sale should have been divided into two equal parts.  

 
 
Result: Ms Callow succeeded in obtaining a set off for an occupation rent and reductions in the 
award of pre-judgement interest on her contribution to the mortgage payments, but failed in her 
challenge to the orders for a contribution to those payments and acquisition costs.  
 
 
 
Principles:  

1) Where there is a domestic relationship that has broken down between co-owners, and, as 
a matter of practicality, it becomes unreasonable for the parties to remain living together, 
the co-owner who leaves will be regarded as being excluded from the property, and will be 
entitled to claim occupation rent from the co-owner who remains in possession.  

2) This is only true if the party who leaves does not do so voluntarily. If it be shown that they 
would be welcome back into the home at any point, occupation rent may not be payable.  

3) The remaining co-owner will only be liable to pay occupational rent for the period of time in 
which they are actually in possession of the property (especially if it be shown that they 
were receiving no benefit from the property during a time they are not in possession, and if 
the leaving co-owner could have returned to the property during their absence).  

4) The amount allowable as set off is 50%.  
5) The co-owner in possession who subsequently rents the property and receives financial 

benefit may also be liable to pay half the rent to the ousted co-owner.  
  


