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QUESTION ONE: 

‘Rudd’s apology deals only with particular applications of ideas and values 

rather than with what they stand for. … The apology did not engage with the 

underlying intent of child removal practices  … and the assimilationist 

underpinnings of much policy concerning Aboriginal people continues to 

stand relatively unchanged.’  

(Morgan Brigg and Lyndon Murphy, ‘Beyond Captives and Captors: Settler-

Indigenous Governance for the 21st Century’ in Sarah Maddison and Morgan 

Brigg (eds), Unsettling the Settler State – Creativity and Resistance in 

Indigenous Settler-State Governance (Federation Press 2011) 17.) 

Reflect on this statement, and discuss whether you agree or disagree with this 

assessment. Refer to at least five primary sources (legislation or case law) in 

your answer.  

The statement can be agreed upon as the Rudd apology does not attempt to excuse 

the removal of Indigenous children, nor the injustice of past policies.1 Rather, the first 

priority of the apology seemed to simply attempt to acknowledge and seek to close 

the gap between Indigenous and non Indigenous Australians. Despite the fact that 

the threshold for a successful apology being, the recovery of indigenous homelands, 

reversal of land and dispossession and the granting of self determination, the 

apology simply ‘took the past as its object...’, repeated references of moving forward 

together, ‘...implying that it trained its people’s eyes towards open futures’. 2  

                                                           
1
 Heather McRae et al, Indigenous Legal Issues: Commentary and Materials (Lawbook, 4

th
 ed, 2009) 61. 

2
 Dirk Moses, ‘Official Apologies, Reconciliation and the Settler Colonialism: Australian Indigenous Alterity and 

Political Agency’ (2010) 15(2) Citizenship Studies 145, 152; Larissa Behrendt, ‘Indigenous Self Determination: 
Rethinking the Relationship between Rights and Economic Development’ (2001) 21(3) University of New South 
Wales Law Journal 850. 
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References within the apology, such as ‘going forward’, ‘rebirth’ and ‘new chapters’,3 

do not specifically recognise past wrongs towards Indigenous people, families and 

communities, nor did the apology ‘engage with the underlying intent of child removal 

practices’. The lack of acknowledgement of the form of paternalistic, racist and 

discriminatory practices which arose and continue to today can be seen to be a form 

of institutionalised inequality as it has been hidden behind the formal equality of the 

law which ‘continues to stand relatively unchanged.’   

Further, in support of the statement, it is agreeable that many reactions to the 

apology argue that without changes in policy, the apology itself is meaningless.4 The 

application of ideas and values is irrelevant should proactive action not occur. It is 

important to note that the apology gave ‘people the confidence that here is a 

government prepared to do things...’.5 Though, policies which encompass equality 

for all, yet fail to include Indigenous peoples within such equality, has not changed. 

For example, section 25 of the Constitution which disqualifies people of any race 

from voting.6 Excluding voting rights on the basis of race is a form of systematic and 

institutional racism which supports the assertion made by Brigg et al of policies 

concerning Aboriginal people remaining relatively unchanged. 

 

 

 

                                                           
3
 Prime Minister Kevin Rudd, ‘MP - Apology to Australia's Indigenous Peoples’ (Speech delivered at House of 

Representatives, Parliament of Australia, 13 February 2008) <http://australia.gov.au/about-australia/our-
country/our-people/apology-to-australias-indigenous-peoples>. 
4
 Theron Schmidt, ‘We Say Sorry’: Apology, the Law and Theatricality (2010) 14(1) Law Text Culture 55, 68. 

5
 Moses, above n 2, 153. 

6
 Commonwealth of Australia Constitution Act 1900 (Cth) s 25. 
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QUESTION THREE: 

‘In the Northern Territory, the Indigenous population constitutes 82 per cent of 

the total prison population – the highest Indigenous prison population of any 

Australian jurisdiction, and totalling 56 per cent above the Australian average.’ 

(Thalia Anthony, Indigenous People, Crime and Punishment (Routledge 2013) 

58.) 

What factors have contributed to such a gross overrepresentation of 

Aboriginal and Torres Strait Islander people in custody? If you advised the 

government Minister responsible for this portfolio, what issues would you 

suggest need to be addressed to deal effectively with the high custodial rates 

of Aboriginal and Torres Strait Islander peoples? 

Factors for overrepresentation 

The role of police in the oppression of Indigenous people is a factor which 

contributes to the overrepresentation of Aboriginal people in custody. 7  When a 

person is caught committing a crime, their arrest and detention is at the discretion of 

the police officer who has caught them. Often the police choose to issue warnings for 

minor crimes such as drunkenness and the use of offensive language. However, 

studies have found that the police are more likely to arrest and detain Aboriginal 

people found committing these offences, thus contributing to the high rate of 

Indigenous people within the prison population as highlighted by Thalia Anthony. 

                                                           
7
 Heather et al, above n 1, 512. 
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Further to this, the issue of over policing is another arguable aspect linked to the 

overrepresentation of Aboriginal people in custody.8 The number of police officers 

per head of the population is higher in areas that have a large Indigenous population. 

The increased police presence in these areas heightens the chance of being caught 

when committing crime.9 Crimes in these areas may not be committed at a greater 

rate than in other communities, but the effect of over-policing is that more people are 

charged for committing crimes. 

On this basis, it could be said that this fuels a fear of Aboriginal people and makes 

the community feel justified in promoting racist stereotypes that link Aboriginality with 

criminality. This situation is exacerbated by the fact that Aboriginal people have a 

history of poor relations with the police. That being, the removing of children from 

Aboriginal families on behalf of the government. Additionally, police and the 

community have been influenced by negative stereotyping of Indigenous people in 

the media. The impact of poor police and Indigenous relations can be seen from the 

2004 Redfern Riots.10       

The imposition of an alien criminal justice system is another contributing factor for 

the overrepresentation of Aboriginal people in custody. 11  Aboriginal people are 

considered to ‘belong to a substantially alienated, marginalised, disempowered 

segment of Australian society’.12 An Aboriginal person who lives a customary life will 

find it difficult to abide by Australian laws because of the incompatibility of customary 

                                                           
8
 Wootten cited in Chris Cunneen, Conflict, Politics and Crime: Aboriginal Communities and the Police (Allen & 

Unwin, 2001) 87. 
9
 Ibid, 86. 

10
 Andy Gargett, ‘A Critical Media Analysis of the Redfern Riots’ (2005) 6 (10) Indigenous Law Bulletin 18, 27. 

The Riots broke out between local Aboriginal Australians and police after a young Aboriginal boy impaled 
himself on a fence post and died, while trying to avoid the police on a push-bike. Indigenous peoples claimed 
that the boy would have felt no need to flee from the police if the Indigenous people of Redfern had not been 
subjected to decades of discrimination at the hands of the police.  
11

 Heather et al, above n 1, 512. 
12

 New South Wales Law Reform Commission, Sentencing: Aboriginal Offenders, Report No  96 (2000) 14. 
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law with Australian law. For example, the general law surrounding assault and the 

definition of the term “bodily harm” conflicts with the way traditional punishments are 

carried out under Aboriginal customary law.13      

Issues needing to be addressed 

An issue needing to be addressed is the need to recognise Aboriginal customary 

law. It is not appropriate to ignore the existence of Aboriginal customary law, so that 

Indigenous people are bound only by Australian law. The administering of traditional 

punishments carried out under Aboriginal customary law contributes to such an over 

representation. 

 

To deal effectively with the high custodial rates of Aboriginal and Torres Strait 

Islander peoples it is recommended that ‘where a person, who is, or was at a 

relevant time, a member of an Aboriginal community, is convicted of an offence, in 

determining the sentence, the court shall have regard to any evidence concerning 

the customary laws of that Aboriginal community, and the customary laws of any 

other Aboriginal community of which the victim was a member at a relevant time.’14 

Criminal law should accommodate traditional punishment or even account for it to 

effectively deal with the high custodial rates depicted by Anthony.  

 

Another issue needing to be considered is the ‘urgent need to review the availability 

and appropriateness of sentencing options for Aboriginal offenders’.15 Current 

sentencing options, including alternatives to full-time custody and non custodial 

                                                           
13

 Shelley Bielefeld, ‘The Culture of Consent and Traditional Punishments Under Customary Law’ (2003) 7 
Southern Cross University Law Review 142, 144. 
14

 Ibid 11. 
15

 Ibid. 
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options. The Courts have consistently rejected arguments that Aboriginal customary 

laws cannot be taken into account when considering sentencing options as they are 

not formally recognised by the general law and may in some respects contravene 

it.16 Thus, an evaluation of customary law and its cultural appropriateness and 

effectiveness in achieving rehabilitation and reducing recidivism should be taken. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
16

 Australian Law Reform Commission, Recognition of Aboriginal Customary Law, ALRC Report No 31 (1986) 
301. 
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QUESTION FIVE: 

‘The recognition of sovereignty and the exercise of self-determination seem to 

lead to claims for the same rights.’ (Larissa Behrendt, Achieving Social Justice 

– Indigenous Rights and Australia’s Future (Federation Press, 2003) 104.) 

 

What do these concepts mean for Aboriginal and Torres Strait Islander 

peoples? 

For Aboriginal and Torres Strait Islanders, the concept of self determination refers to 

the right of a group to economic and political independence so that they may have 

greater control over their own destiny.17 Central to this idea is that Indigenous people 

should have increased involvement in the making of decisions that affect them and 

have greater cultural and economic independence.   

The concept of sovereignty for Aboriginal and Torres Strait Islander refers to the right 

of governance and independence.18  It has been argued that Aboriginal peoples 

status as sovereign and independent is not a claim to be given, rather one that seeks 

a reaffirmation of which Aboriginal people have always been. 19  That is, that 

Aboriginal sovereignty has always existed, though Aboriginals never actually sought 

it.  

In support of Behrendt’s argument, the recognition of sovereignty and right to self 

determination leads to claims for the same rights as non Indigenous peoples. This 

means having control over decisions that affects Aboriginal people’s everyday life. 

                                                           
17

 Heather, above n 1, 147 
18

 Irene Watson, ‘Indigenous Peoples’ Law Ways: Survival Against the Colonial State’ (1997) 8 Australian 
Feminist Law Journal 39, 44. 
19

 Irene Watson, ‘The Future is Our Past: We Once Were Sovereign and We Still Are’ (2012) 8(3) Indigenous 
Law Bulletin 12, 13. 
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Yet, such empowerment, autonomy and equality is nonexistent due to the lack of 

acknowledge and refusal to address issues of Aboriginal rights and sovereignty.20  

 

How should the government address these claims to sovereignty and self-

determination? 

To address claims of sovereignty and self determination, the government should 

focus on initiatives that would create harmonious relations between Indigenous and 

non Indigenous Australians. Behrendt asserts one of the strongest themes running 

through claims for recognition of sovereignty and the exercise of self determination is 

that initiatives need to have a strong local and regional community focus.21 These 

initiatives should attempt to improve the position of Indigenous people in Australian 

society to encourage Australians to change their attitudes about Indigenous people 

and give them equal status under Australian law. 

That is, the government should pursue reconciliation with Indigenous people by 

legislating to remove some of the discriminatory aspects of Australian law. Steps 

towards reconciliation would embrace the concept of self determination. 

Moreover, as Behrendt argues ‘the recurrent theme of cultural protection through the 

articulation of the recognition of self determination and the exercise of self 

sovereignty is the need for recognition of customary law’. 22  Therefore, the 

government should address such claims by promoting the recognition of customary 

law as it is an integral part of a traditional Indigenous life and cannot be suppressed 

                                                           
20

 Watson, above n 18, 48. 
21

 Larissa Behrendt, Achieving Social Justice – Indigenous Rights and Australia’s Future (Federation Press, 2003) 
159. 
22

 Behrendt, above n 19, 114. 
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without destroying such tradition. With respect to this, issues of natural justice are 

raised in terms of how fairly a person is treated by the legal system. The Australian 

legal system maintains the right to make binding laws for all Australians, including 

Indigenous Australians.23 This principle has been asserted repeatedly since it was 

established in R v Murrell, and in Walker v State of New South Wales, when the High 

Court affirmed that criminal statutes are binding among Aboriginal people. 24 

However, the case of R v Williams gave a concession towards the recognition of the 

traditional punishment of Indigenous people under customary law.25 Nevertheless, 

the expressed reluctance of the judiciary to recognise Aboriginal customary law can 

be diminished should the Australian Constitution recognise customary laws as being 

a framework for Aboriginal people as to their rules of behaviour. 26  Thus, the 

collective right of sovereignty can be asserted and self determination can be 

embraced.  

Further, the government could address these claims to self determination and 

sovereignty by ratifying the Draft United Nations Declaration on the Rights of 

Indigenous People within its domestic laws. Within this treaty, article 3 highlights that 

‘indigenous peoples have the right to self determination... [being to] freely determine 

their political status and freely pursue their economic, social and cultural 

development’. Nevertheless, as stipulated in the case of Mabo, Brennan J stated that 

“the common law does not necessarily conform to international law, but international 

law is a legitimate and important influence on the development of the common 

                                                           
23

 Lenny Roth, ‘Constitutional Recognition of Local Government’ (Research Paper No 5, Parliamentary Library, 
Parliament of Australia, 2013) 6. 
24

 R v Murrel  (1836) 1 Legge 72; Walker v State of New South Wales (1994) 182 CLR 45. 
25

 R v Williams (1976) 14 SASR 501. 
26

 Shelley Bielefeld, The Dehumanising Violence of Racism: The Role of Law (D Phil Thesis, Southern Cross 
University, 2010) 2. 
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law...”.27 Yet, international law can influence Australian’s common law as it would 

promote the development of more robust common law rights for Aboriginal peoples. 

The government needs to ensure when international law is ratified, domestic laws 

should be consistent with this Declaration. Through ratification, the enforcement of 

international human rights obligations may be established.        

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
27

 Mabo v Queensland [1992] HCA 23, 42.  



17194772  |  Christina Boumelhem 

11 
 

QUESTION SIX: 

‘The phenomenon of limiting access to money for Indigenous Australians has 

a long and lamentable history in Australia, and it directly correlates with 

negative colonial stereotypes of Indigenous peoples.’ (Shelley Bielefeld, 

‘Compulsory Income Management and Indigenous Australians – Delivering 

Social Justice or Furthering Colonial Domination?’ (2012) 35(2) University of 

New South Wales Law Journal 522, 528.) 

Reflect on this statement.  

Is there a connection between contemporary forms of income management 

and previous colonial limitations on spending patterns for Aboriginal and 

Torres Strait Islander peoples? 

 

There is a connection between contemporary forms of income management and 

previous colonial limitations on spending patterns for Aboriginal peoples. During the 

‘protection’ era, there was a lack of freedom for Aboriginal people to manage their 

own finances. The gross underpayment of Indigenous people for their labour, limits 

on access to cash and depriving Aboriginal people from accessing their full income 

were previous limitations of spending patterns for Aboriginal people.28  Such 

limitations occurred in many jurisdictions.  

The government ensured that the industry developed around governing Indigenous 

moneys flourished.29 This was achieved and has still been guised through the 

Northern Territory Intervention. That is, the contemporary form of income 

                                                           
28

 Shelley Bielefeld, ‘Compulsory Income Management and Indigenous Australians – Delivering Social Justice or 
Furthering Colonial Domination?’ (2012) 35(2) University of New South Wales Law Journal 522, 531. 
29

 Ibid 535. 
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management, being the Intervention, seems to hold onto the prevailing stereotypical 

views that Indigenous peoples are incapable of caring for their finances and 

determining their future. On this basis, the connection is bound by the continuing 

negative colonial stereotypes. 

Are contemporary forms of income management compatible with Australia’s 

human rights obligations? 

Contemporary forms of income management are not compatible with Australia’s 

human rights obligations. That is, the restriction on spending due to stereotypical 

thoughts surrounding Aboriginal peoples is discriminatory. Thus, Australian’s 

international obligations are not met to prohibit discrimination on the basis of race. 

Article 2(1) of the International Covenant on Civil and Political Rights encourages 

respecting and ensuring that ‘all individuals within its territory and subject to its 

jurisdiction’ have their rights recognised regardless of any discriminatory factors such 

as race.30 This article aims to ensure all persons are equal before the law and 

entitled to their fundamental rights without any discriminatory aspects interfering in 

this process. With reference to Bielefeld’s assertion, such comes from negative 

stereotypical views broadcasted in the media. 

Further, contemporary forms of income management is not compatible with 

Australia’s human rights obligations under Article 4 of the United Nations Declaration 

on the Rights of Indigenous Peoples. The Declaration stipulates that Indigenous 

people have ‘the right to autonomy or self-government in matters relating to their 

internal and local affairs, as well as ways and means for financing their autonomous 

                                                           
30

 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 
(entered into force 23 March 1976).  
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functions’.31 Being autonomous involves respecting Aboriginal people’s right to 

participate and make their own decisions. Albeit, as highlighted by Bielefeld’s 

assertion, the phenomenon of limiting access to money for Indigenous Australians 

through the Northern Territory Intervention neglects this human right obligation. 

Additionally, contemporary forms of income management is also not compatible with 

Australia’s human rights obligations with respect to Article 19 of the United Nations 

Declaration on the Rights of Indigenous Peoples.32 Article 19 promotes the ‘free, 

prior and informed consent before adopting and implementing legislative’, although 

Aboriginal peoples were not properly consulted prior to the Northern Territory 

Intervention was introduced. Rather, the government introduced its own framework 

without the consultation or consideration of ascertaining the wishes and aspirations 

of those to be affected by the law, being the Aboriginal peoples.  

Should welfare payments be based on need or some other criteria? 

Welfare payments should be based on need rather than criteria. People who meet a 

criteria may not have the same needs as another person who meets the same 

criteria. For example, to receive a certain type of treatment, a criteria may address 

that there needs to be a certain percentage of X within the body. Should an 

individual need such treatment and not fit the criteria due to a lower amount of X in 

the body questions whether needs prevails over criteria. Nevertheless, welfare 

payments should be based on consent and consultation. 

                                                           
31

 United Nations Declaration on the Rights of Indigenous Peoples, opened for signature 7 October 2007, 295 
RES 61. 
32

  Ibid. 


