
LAWS3112 – Law of Property B Case List 
Intro to Torrens Title 

Case Name Main Point 

Gibbs v Messer [1891] 
AC 248, 254 per Lord 
Watson 

“everyone who purchases, bona fide and for value, from a registered proprietor, and 
enters his deed of transfer or mortgage on the register, shall thereby acquire an 
indefeasible right, notwithstanding the infirmity of his author's title’ 

Breskvar v Wall (1971) 
126 CLR 376, 385-6 per 
Barwick CJ  

It is the title which registration itself has vested in the proprietor 

Bahr v Nicolay (No 2) 
(1988) 164 CLR 604, 
613 

Torrens title is immune from attack by adverse claim to the land or interest in respect 
of which the owner is registered 

Land Title Act S10 Instruments purporting to be registered must be in the appropriate form 

Land Title Act s11(1) An instrument must be executed by both transferor/person creating interest AND 
transferee/person in whose favour the interest is created 

Land Title Act s161 Any registrations must be executed correctly and sealed with company seal (company) 
or witnessed (individual) 

Land Title Act s167 A transferor who, for valuable consideration, executes an instrument to transfer or 
create an interest in a lot must do everything necessary to give effect to the terms and 
other matters stated in the instrument or implied by this or another Act 

Land Title Act s180 Indefeasibility applies regardless of whether valuable consideration is given 

Land Title Act ss184-
185 

Confers indefeasibility of title to the registered proprietor 

184 Quality of registered interests  
1. A registered proprietor of an interest in a lot holds the interest subject to registered interests affecting the 

lot but free from all other interests.  
2. In particular, the registered proprietor—  

a. is not affected by actual or constructive notice of an unregistered interest affecting the lot; and  

 Even if he knew about the unregistered interest, he is not affected by it 
b. is liable to a proceeding for possession of the lot or an interest in the lot only if the proceeding is 

brought by the registered proprietor of an interest affecting the lot.  
3. However, subsections (1) and (2) do not apply—  

a. to an interest mentioned in section 185; or  
b. if there has been fraud by the registered proprietor, whether or not there has been fraud by a person 

from or through whom the registered proprietor has derived the registered interest.  
 

185 Exceptions to s 184  
1. A registered proprietor of a lot does not obtain the benefit of section 184 for the following interests in 

relation to the lot—  
a. an equity arising from the act of the registered proprietor; (personal equity) 
b. the interest of a lessee under a short lease; (short leases do not need to be registered) 
c. the interest of a person entitled to the benefit of an easement if its particulars have been omitted 

from, or misdescribed in, the freehold land register;  
d. the interest of a person who, on application, would be entitled to be registered as owner of the lot 

because the person is an adverse possessor;  
e. the interest of another registered proprietor making a valid claim under an earlier existing 

indefeasible title for all or part of the lot;  
f. the interest of another registered owner if there are 2 indefeasible titles for the same interest in the 

lot and the inconsistency has arisen through failure on transfer to cancel, wholly or partly, the 
indefeasible title of the first registered owner;  

g. the interest of another registered proprietor if the lot described in the indefeasible title wrongly 
includes land in which the other registered proprietor has an interest;  

 



Clements v Ellis (1934) 
51 CLR 217 

Old authority supported deferred indefeasibility 

Breskvar v Wall (1971) 
126 CLR 376 

HCA confirmed that indefeasibility is immediate 

Gibbs v Messer [1891] 
AC 248 

Deferred indefeasibility may still apply where there is a ‘fictitious person’ 

Fraud Exception 
Case Name Major Point 

Assets Co Ltd v Mere Roihi [1905] AC 
176, 210 

‘actual fraud, ie dishonesty of some sort, not what is called constructive or 
equitable fraud’ 

Bahr v Nicolay (1988) 164 CLR 604, 
614 

‘actual fraud, personal dishonesty, or moral turpitude’ 

Loke Yew v. Port Swettenham 
Rubber Company, Limited (1913) AC 
491 

Fraud may include fraudulent misrepresentation 

Latec Investments v Hotel Terrigal 
(1965) 113 CLR 265 

‘moral turpitude', 'designed cheating’ will suffice 

Grgic v ANZ Banking Group Ltd 
(1994) 33 NSWLR 202 

Fraud must be on the part of the registered proprietor 
Someone who presents a forged or fraudulently obtained Certificate of 
Title will not amount to fraud on the basis of a mistaken identification of a 
person as long as it can be properly acted upon p221 
‘A less than meticulous practice as to the identification of persons 
purporting to deal with land registered under the provisions of the Act 
does not constitute a course of conduct so reckless as to be tantamount to 
fraud’ p222 

De Jager v Registrar of Titles [1984] 
VR 483 

Enabling an incorrect registration to occur due to fraudulent actions will 
amount to fraud: p497 

National Commercial Banking 
Corporation of Australia Ltd v 
Hedley (1984) NSWSC Unrep 
BC8400347 

Willingness to unjustly cut corners will amount to fraud 

Russo v Bendigo Bank [1999] 3 VR 
376 

Must identify fraud on part of RP. P would not have gained from fraud in 
this case 

Young v Hoger [2000] QSC 455; 
[2001] QCA 453 

‘Honest, if careless belief’ will not amount to fraud [31] (QCA). 
No suspicion of forgery and subsequent refrain from asking for more info 
[33]. 

Davis v Williams [2003] NSWCA 371 False attestation is not enough to be fraud 
Fraudulent representation “Must be a representation to the Registrar that 
will induce them to act in a way ‘materially different from what otherwise 
would have been done’”: [26] 

Land Title Act s184(3)(b) Fraud must be by the registered proprietor 

Assets Co v Mere Roihi Fraud must be ‘brought home to the person’ whose registered title is 
impeached 

Bahr v Nicolay (1988) 164 CLR 604  Mason CJ and Dawson J – fraud can occur after reg’n, and can involve 
a refusal to recognise rights: pp 613-616 

o Fraud requires actual fraud 
o Nothing in case law that fraud is limited to securing of 

registration 
o No difference in inducing fraudulent transfer and honest 

transfer which is later repudiated 
o If repudiation aims to destroy registered interest 
o Nicolays would not have transferred unless Thomsons agreed 

to these clauses  

 Wilson and Toohey JJ – no intention to cheat the Bahrs of a known 
existing right: pp 631-637 


