
UNDUE INFLUENCE 

• Presumption  

• Trust confidence → look for evidence. By fact.  

• Actual → domination by the party of submissive party. BoP goes back. 

1. Fiduciary relationship 

Rules  

Undue influence may be presumed where there is a fiduciary relationship. Several well-defined categories 

have been recognised as involving relationships of influence, including ____ and _____ 

o Parent/child (Phillips v Hutchinson [1946]) 

o Trustee/beneficiary (Dougan v MacPherson [1902]) 

o Doctor/patient (Bar-Mordecai v Hillston [2004]) 

o Solicitor/client (McPherson v Watt (1877)) 

o Guardian/ward (Taylor v Johnston (1882)) 

o Religious adviser/devotee (Allcard v Skinner (1887)).  

The elements are: 

• Relationship between donor and done; 

• Donee can exercise dominion over the donor; 

• The dominion based on trust and confidence; 

• The presumption arises based on fiduciary relationship; 

• The duty of fiduciary to use the influence only to benefit. 

To rebut this presumption, the stronger party must show that the contract was a result of the free exercise 

of the P’s independent will, providing evidence that includes the weaker party receiving: 

• Full disclosure of all material facts 

• Independent advice  

• Adequate, fair and reasonable consideration 

Inche Noviah v Shaik Allie Bin Omar 

Application  

_____ 

Allcard v Skinner 1887 - had to hand over worldly possessions to the order, to be used to help the poor. 

She gave them 7000 pounds. Presumption of UI by Mother Superior. 5 yrs too long to reclaim.  

Bar Mordecai v Hillston 2004 – Bryson J ‘Motivated by long term goal of personal enrichment at 

deceased’s detriment’. Saw sexual relations as badge of UI. BUT Court said relationship went on long 

enough that mutual benefits render this not a relationship of undue influence. Court then divided aspects of 

the relationship into doctor/patient which was deemed to have arisen from undue influence. And genuine 

relationship. Able to keep house as relationship change to bona fide.  

Commonwealth Bank v Ridout Nominees Pty Ltd [2000]  

• 3 brothers entered into guarantees for fathers business: Undue influence although in 30’s. 

Sometimes the victim is mature and generally competent.  

• Father particularly dominating character. Bank could not rely upon it due to UI.  



Rebutting  

However, like in Inche Noviah v Shaik Allie Bin Omar the presumption would not be rebutted as the solicitor 

was not fully informed, believing she had more extensive assets. Omar had also talked to the solicitor, and 

the consequences of giving the house to him were not explained to her. If fully informed, would’ve advised 

her to put it in her will.  

• In her 80s, decided to give nephew some sort of property. He bought her food, acquired her clothes, 

visited her. She transferred property, later regretted.  

o Nature and effect of contract or gift. 

o Was it fully explained? 

o Was it independent advice? 

o Were they qualified to give advice? 

▪ Lawyer, accountant etc 

o The person must have full appreciation of what they were doing. 

Statute 

• Undue influence may amount to a claim of ‘misleading and deceptive conduct’ under (Cth) Trade 

Practices Act 1974 s52 (and Fair Trading equivalents), and a breach would enable the weaker party 

to claim a remedy under Part IV; in particular, damages under s82, or any order under s87 the court 

‘thinks appropriate’.  

• Sections 51 AA-AC may also be relevant. 

• In NSW s9(2)(j) or the (NSW) Contract Review Act 1980 include undue influence as a factor in 

determining whether the contract is unjust.  

2. Trust and confidence relationships 

Where ___ does not fall into accepted category of relationship giving rise to presumption, ___ may be able 

to show relationship of trust and confidence.  

• If the presumption is invoked, S does not have to show actual undue influence. If the presumption is 
not invoked, M will have to show actual influence over S’s mind, such that it could not be considered 
her free act.  

• Where the relationship between parties does not fall within one of the recognised fiduciary 

categories, the weaker party has the burden of proving that the antecedent relationship was one of 

trust and confidence. 

Rules  

Presumption is raised on the facts, about whether there was a relationship of trust and confidence.  

Elements are from Johnson v Buttress (1936) 

• burden of proof on (allegedly) subservient party 

• an influence on the mind of the donor by the dominant party 

• dominant party exercised undue influence to secure unfair advantage 

• undue influence induced the contract 

• subservient party acted promptly to get out of the contract 
 

In determining whether the requisite relationship exists the court will consider: Lloyds Bank Ltd v Bundy 

(1975) 

• Characteristics of the relationship: 

o Cohabitation, length of the relationship, close relations or not, emotional dependence.  

• Characteristics of the donor: 



o Level of intelligence/education, business sense and need for guidance, character, 

personality, age, health of parties.  

To rebut this presumption, the stronger party must show that the contract was a result of the free exercise 
of the P’s independent will, providing evidence that includes the weaker party receiving:  

• Full disclosure of all material facts 

• Independent advice  

• Adequate, fair and reasonable consideration 

Inche Noviah v Shaik Allie Bin Omar 

Application  

Strong case of relationship of trust and confidence.  

Cases  

Johnson v Buttress (1936) 

• Very dependent on wife, after death of wife, depend on Ms Johnson.  

• Has to prove that dominant party had not exercised UI 

• Traits of donor + extent to which they disposed of their property to dominant party.  

• 1. He was unintelligent, illiterate, highly dependent. No mind for business, easily manipulated 

o described by the court as ’67-years-old, illiterate, below average intelligence, highly excitable 

and mentally unstable’. Vulnerable after wife died.  

• 2. The house was all he had. If she had died, a few days later, family would have inherited house. 

• Very difficult to discharge obligation should they wish to keep property.  

Lloyds Bank Ltd v Bundy (1975) 

• D (Bundy) an elderly man whose major asset was his farm, was a customer to P (Lloyds), as was 

his son.  

• Following financial problems incurred by the son’s company, D guaranteed the company’s overdraft 

and charged his farm as security for a loan by P to the son’s company.  

• D did so following the personal advice of D’s local assistant manager, given on several different 

occasions. 

• P subsequently took action against D when the son’s company went into receivership. 

• HELD i.e the bank should have advised the customer to obtain independent advice before signing 

the loan documents. 

Statute 

• Undue influence may amount to a claim of ‘misleading and deceptive conduct’ under (Cth) Trade 

Practices Act 1974 s52 (and Fair Trading equivalents), and a breach would enable the weaker party 

to claim a remedy under Part IV; in particular, damages under s82, or any order under s87 the court 

‘thinks appropriate’.  

• Sections 51 AA-AC may also be relevant. 

• In NSW s9(2)(j) or the (NSW) Contract Review Act 1980 include undue influence as a factor in 

determining whether the contract is unjust.  

3. Actual undue influence  

Express - or actual - undue influence arises when a gift/contract results from unfair and undue pressure by the 

beneficiary and not free and independent judgment.  



here's no evidence of Martha actually unduly influencing Joseph (eg, persistent cajoling, threats, enlisting 

the aid of others to apply pressure, misrepresentations), although it does say that she 'persuaded' him - but 

is that really sufficient to amount to undue influence. Also, not enough evidence to raise a presumption. 

Vardi may also argue actual undue influence at equity, however, it is unlikely that the court will view Doug 

being a loyal employee alone as a factor in Vardi becoming a weaker party in the relationship.   & we have 

no evidence that Doug unduly influenced Vardi, eg supplied the alcohol, etc. 

Rules  

Where there is no presumed undue influence by way of a special relationship, the burden rests on the 

weaker party to establish that there was actual undue influence: 

• There was an appropriate influential relationship 

• That the stronger party exercised undue influence to secure an unfair advantage 

• That he undue influence motivated the weaker party to enter into the contract 

• That the weaker party acted promptly in purporting to avoid the contract 

• Contract unfair in fact 

Barton v Armstrong 1973; Johnson v Buttress (1936) 56 CLR 113 at 126 

To rebut this presumption, the stronger party must show that the contract was a result of the free exercise 
of the P’s independent will, providing evidence that includes the weaker party receiving:  

• Full disclosure of all material facts 

• Independent advice  

• Adequate, fair and reasonable consideration 

Inche Noviah v Shaik Allie Bin Omar 

Application  

Starke J in Johnson v Buttress found actual UI under the conditions.  

‘But the age and capacity of the deceased, the improvident and unfair nature of the transaction, the want of proper 

advice, the retention of the rents of the property transferred, the various testamentary dispositions, and the other 

circumstances mentioned, afford evidence from which the learned judge might justly infer that the transfer was not the 

result of the free and deliberate judgment of the deceased, but the result of unfair and undue pressure on the part of 

the appellant. ...’ 

Famers Cooperative v Perks (1989) →persistent physical and emotional abuse by Mr Perks, leading to a 

special relationship of control and dominance.  

• She received significantly less, no financial benefit from contracting. Valued at $42k, for $20k.  

• The influence continued, years of domination played upon her mind, and she returned, probably 

under influence of alcoholic husband. 

Khan v Khan [2004] → After dispute, purchaser brought in mufti in a meeting. Mufti scared vendor by 

referencing ‘rewarded in afterlife’. 3rd party intervening party placed pressure. The purchaser was the 

recipient benefit. Vendor scared, dominating influence, not trust/confidence.  

Rules  

B may have exerted ‘actual’ UI over A in having the guarantee or other security documents executed by 
A. In regard to this scenario, HC held in Yerkey v Jones (1939):  

o If the creditor has left it to the husband (B) to obtain his wife’s consent (A) to become surety 
and no more is done independently of the husband than to ascertain that she understands 
what she is doing…if it turns out she is acting under the influence of her husband, it seems 
that the transaction will be voidable at her instance as against the creditor.  

http://www.australiancontractlaw.com/cases/johnson.html


• To prevent the guarantee or security from being set aside, it would seem that creditor would have to 
show that the wife A received independent legal advice or was relieved from the ascendency of the 
husband B over her judgment and will.  

o All comes down to what did the bank know? 

• Unconscionable for creditor to enforce security if it took no steps to explain effect of transaction to A 
or did not reasonably believe that its nature and effect have been explained to A by a competent 
and independent advisor.  

• The sufficient of the advice would depend on: Yerkey  v Jones 
o Ramifications and complexities of the transaction 
o Amount of deception practised by B upon A 
o The intelligence and business understanding of A 

Application  

___ will be able to set aside the guarantee if she can show that ___ exercise UI and the bank was acting 

unconscionably to enforce the guarantee: Garcia v National Australia Bank. 

The bank has not advised ___ to get independent advice nor warned of potential liability and risks in 

circumstances where the transaction is of no benefit to Sophia and the manner knew that Harry/Sophia 

were living in same house and he was managing her financial affairs.  

Thus, likely guarantee will be set aside.  

If not enough evidence to prove actual UI, P can argue look at the wider circumstances. Strangeness of 
facts, giving title to nephew raises presumed UI. 

Special Wives Equity 

The question, then, is whether or not F should bear the burden of J’s default, when clearly there was a 

guarantee. ___ may have a claim under special wives equity: Garcia v NAB.  

Under the Garcia doctrine, it would be unconscionable for F to enforce a guarantee where: 

1) ___ did not understand the transaction 
2) ___ received no gain 
3) Lender is aware that E put all her trust and confidence in J in matters of business and YET, 
4) Lender took no steps to explain its purport/effect or find out if  3rd party independent had 

explained it 

Garcia v NAB (1998) 

• In Garcia guarantees secured by mortgage over matrimonial home. Held set aside contract as 
unconscionable to enforce guarantee that she did not understand/effect of transactions. 
Circumstances = unconscionable 

• evidence of misconduct by husband, misled her as to risks involved. Bank took no steps to 

ensure independent advice 

• Basis of rule was bond of trust and confidence btwn married partners. lender bear onus of 

proving she knew what she was signing.  

• Basis of decision rested on creditor’s unconscionability in seeking to have the guarantee enforced. 
Imperative for banks to ensure guarantors receive independent legal advice + T&Cs explained + 
understood 

The facts fit this doctrine – but there is a problem with its restrictive approach. The court very clearly stated 

that Garcia was only to apply where wives were pressured into going guarantor by and for their husbands.  

It is appropriate to argue for an extension of that doctrine in the present circumstances. All the elements of 

a wife’s emotional dependency are here, except E depends on her son – the next male in her family once 

her husband had died. In this respect, J takes the place of a husband. 



• Majority suggested that principle could extend to long term and ‘publicly declared’ relationships btwn 
members of the same or opposite sex.  

• In State Bank of NSW v Hibbert [2000] court not prepared to extend principle outside marriage 
relationship to a de facto relationship.  

• Minority judgment of Kirby classification of ‘married women’ as a special category was 
inappropriate. Wanted to expand Yerkey to cover broader principles of emotional dependence 

• Yerkey v Jones 1939 

• Held: 

o It was not procured by deception 

o Explanation given by 3rd party  

o Wife in position to benefit 

It is relevant to note that T (acting on behalf of Financial) is only a trainee. The Amadio case asserts some 

element of responsibility on T in that he cannot act to exploit E’s disadvantage – which he clearly did not.T 

was supervised. F, here, did not really do anything wrong by the law unless the Garcia doctrine is applied – 

when it would be unconscionable bargaining for T to neglect to explain the details of the mortgage and 

guarantee documents, regardless of whether he is an inexperienced trainee.   

Statute 

• Undue influence may amount to a claim of ‘misleading and deceptive conduct’ under (Cth) Trade 

Practices Act 1974 s52 (and Fair Trading equivalents), and a breach would enable the weaker party 

to claim a remedy under Part IV; in particular, damages under s82, or any order under s87 the court 

‘thinks appropriate’.  

• Sections 51 AA-AC may also be relevant. 

• In NSW s9(2)(j) or the (NSW) Contract Review Act 1980 include undue influence as a factor in 

determining whether the contract is unjust.  

 


