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- Income is only assessable if it is derived and the income of a non-resident is only 
assessable if the income has an Australian source.  

- Each of these concepts of derivation, residence and source are critical to determining 
assessable income and are dealt with separately.  

 
Residence of the taxpayer 
 

- The residence of a taxpayer and the jurisdictional powers to tax the taxpayer need to be 
considered  

- The Australian taxation system initially seeks to tax the international income of 
Australian residents and the Australian income of non-residents.  

- ss 6-5(2) - (3) and 6-10(4) - (5) distinguish between the assessable income of a resident 
and a non-resident 

o Resident is taxable on income from all sources; non-resident is only taxed on 
income from Australian sources.  

o  
 
Residence of individuals 
 

- Australian resident has the same meaning as that given in ITAA 36 s 6(1): s 995-1 
o ‘a person, other than a company, who resides in Australia and includes a person’ 

covered by paragraphs (i), (ii) and (iii): s 6(1) (resident of Australia) 
- SO BOTH: 

o a person who resides in Australia; AND statutory inclusion of 
o paras (i)-(iii) 

 
Source of income 
 

- a resident taxpayer must pay tax on income from all sources, whilst a non-resident need 
only pay Australian tax on income with an Australian source: ss 6-5, 6-10 

- Per ISAACS J in Nathan v FCT (1918) 25 CLR 183 � 
o The legislature in using the word ‘source’ meant, not a legal concept, but something which a 

practical man would regard as a real source of income. Legal concepts must, of course, enter into 
the question when we have to consider to whom a given source belongs. But the ascertainment 
of the actual source of a given income is a practical, hard matter of fact. � 

- This is to be determined in each case, and the source of income depends on the nature of 
the income itself. � 

- BUT, some common principles emerge. For example, the source of: 
o personal exertion income is generally regarded as being the place where the work was performed 

(FCT v French (1957)); 
o business income is generally where the business was carried on. The place where the contract is 

performed may be the only relevant factor in determining source (C of T (NSW) v Hillsdon Watts 
Ltd); 

o royalties is generally the place where the contract was entered into. Therefore, royalties received 
in respect of property (e.g. patent or trademark) have their source in the country where the 
property is located (FCT v United Aircraft Corporation (1943) 68 CLR 525); 

o mortgage interest is covered by s 25(2); 
o other interest is generally the place where the obligations to pay the �interest arises, i.e. where 

the contract of loan was made; 
o dividends is where the company paying the dividend made its profits (Esquire Nominees Ltd v 

FCT (1973) 3 ATR 105) 
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MLL406 TAXATION  
TOPIC 2 
ASSESSABLE INCOME 
 

- Assessable income is made up of ordinary income and statutory income: s 6-1 
- Does not include exempt income or amounts that are nether assessable nor exempt 

 
ORDINARY INCOME 
 

- Ordinary income is ‘income according to ordinary concepts’: s 6-5(1) 
o No further definitions to assist in the ITAA 36 or ITAA 97 
o Therefore necessary to consider the indicia of ordinary income that have been 

established by the courts 
- Courts have also not offered a direct definition, but have identified characteristics which 

they say are attributable to receipts that are income in nature  
o Because the notion of income is not a technical term and hence should simply be 

accorded its ordinary meaning: Scott v C of T (NSW) (1935)  
- Income for tax purposes does not follow an accounting or economic definition but takes 

its normal everyday meaning  
- The judicial concept of income has identified certain prerequisites and characteristics.  

o The prerequisites are necessary but not sufficient conditions for an item to 
constitute ordinary income:  

§ That the gain must either be cash or cash convertible; and 
• Federal Coke Co Pty Ltd v FCT (1977) 7 ATR 515; � 

o That there must be a real gain 
§ Hochstrasser v Mayes [1960] � 

- Ordinary income also has certain characteristics. These make an item more likely to be 
considered ordinary income: 

o A gain that is regular/periodic is more likely to be ordinary income than a lump 
sum; and � 

o If something “flows” it is more likely to be ordinary income � 
§ Courts have used analogies with fruits and trees to illustrate this concept: Eisner v 

Macomber (1920). For instance, the sale of a business is the sale of the “tree”, so the 
gain is likely to be capital and not ordinary income. In contrast, everyday profits from 
the business are the “fruits” that flow from the business tree and so are likely to 
constitute ordinary income.  

- Many receipts will be obviously income 
o i.e. regular employment salary; rent; dividends; and interest on investment 

- Some situations will be doubtful, where the characterisation of a receipt as income 
cannot be certain (i.e. gifts, chance winnings and payments for rights such as the right to 
fell trees for timber) 

- The characterisation of a receipt as income or not is examined through an application of 
the following factors: 

o When considering whether a receipt is income according to ordinary concepts (ordinary income) 
always consider all relevant negative and positive tests of income making a comparison between 
the strengths and weaknesses of the contrasting arguments 

- Income is a flow, not necessarily a gain: London Australia Investment Co v FCT 
o See p 46 CB for further 

 
Profit, gains and income 
 

- In some cases, contrary to the judicial concept, ‘income’ has been seen as ‘net profit’ 
- The profit from a particular transaction, not the profit for the year 

 


