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MLL405 EQUITY AND TRUSTS 
TOPIC 1 
THE ORIGIN AND NATURE OF EQUITY AND ITS 
RELATIONSHIP WITH THE COMMON LAW 
 

-! Principles derived from the equitable jurisdiction make up a significant portion of our 
law; the equitable jurisdiction has formulated established doctrines, which now exist 
alongside statute and a common law 

 
EQUITY AND JUSTICE 
 

-!  Equity refers to in tangible sense of justice rather than anything tangible or physical 
o! It has both legal and ethical connotations 

-! What is equitable has come to represent behavioral neutrality; this in turn is equated 
with fair and just conduct 

o!  A person who has acted equitably is presumed to have acted justly because ‘just 
conduct’ is associated with balanced, proportional conduct 

-! In a legal context equity is synonymous with legal justice 
o! Conduct found to be equitable is generally found to be just because it focuses 

on correcting the deficiencies of a universal principle 
 
Aristotle 
 

-! Equity represents a superior form of legal justice because it is not absolute nature: unlike 
the law, equity is not generalised and therefore is able to correct the law by considering 
particular applications 

o! Aristotle: equitable justice is superior, because it individualises legal justice 
-!  Aristotle distinguished equitable justice from legal justice 

o!  legal justice represents that which is distributive and corrective and which 
enunciates collective proportionality. 

o!  Equitable justice considers the proportionality of conduct in private, individual 
transactions. Equitable justice refers to individual equality and fairness. 

-! Equitable justice represents ‘Justice in Rectification’ because rectifies the floor arising 
from the universal application of legal, distributive justice 

 
EQUITY AS A BODY OF LAW 
 

-!  The application of equitable justice has gradually resulted in the evolution of tangible, 
equitable principles which embellish the common law by alleviating the deficiencies of 
the absolute law 

-! the primary difference between common law and equity today lies is in the method of 
implementation 

o! equitable principles are administered according to processes which have evolved 
in the courts of equity: equitable discretions, maxims and remedies are only 
relevant to the administration and application of equitable principles 

 
EQUITY CORRECTS THE LAW 
 

-! Equity acts as a corrective to the law if the law operates so harshly that it undermines 
itself: summum ius, summa iniuria est 

-!  It is imperative that every rational system of jurisprudence has a place for equity 
o!  in every legal system, defects arise which cannot be cured by a universal 

principle 
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o! ‘in some cases it is necessary to leave the word of the law, and to follow that 
which reason and justice requireth, and to that intent equity is ordained, that is 
to say, to temper and mitigate the rigour of the law’: Christopher St Germain 

 
FORM AND SUBSTANCE 
 

-! Whilst equitable principles were intended to alleviate the deficiencies of the common 
law, they still give effect to the spirit and intent of the law 

o! Equity is not obliged to follow the letter of the law, where the universality of this 
‘letter’ produces injustice; equitable principles follow the reason and spirit, so 
the deficiencies arising from a strictly literal interpretation of the local written 
law can be corrected 

-! Equity follows substance over form, because an appeal to equity is an appeal to 
natural law principles which are discoverable by human reason 

o! Consideration is given to the underlying intent of the law rather than it’sstrict 
form 

 
STANDARDS OF CONDUCT 
 

-!  Equity does not apply defined rules, it evaluates conduct; this requires flexibility and 
discretion 

-!  Most equitable principles are based on discretionary standards of conduct rather than 
definitive and formally ‘realisable’ rules; these standards usually stem from the basic 
precepts of good faith, honesty, generosity and fair dealing, and in this sense are 
relational in nature 

-! Courts are required to balance the nature of the alleged unfairness with the 
circumstances in which it occurred and compare it with existing social, domestic 
and commercial norms 

-!  Examples of standards include: good faith, unconscionability, due care, fairness, 
reasonableness and unjust enrichment 

-! A court exercising equitable jurisdiction must assess the relational fairness between the 
applicants 

o!  For example, where an action involves an individual and a large institution such 
as a bank, consideration of the respective circumstances of each party must be 
taken into account 

!! Banks are often in a superior position to individuals negotiating with 
them due to their wealth of information and expertise. 

-! Courts have shown considerable reluctance to extend equitable relief to areas related to 
commercial regulation because of the importance of certainty in such areas 

 
Unconscionability  
 

-!  One of the most fundamental equitable standards in contemporary law lies on the notion 
of unconscionability 

-!  the concept of unconscionability is something more than bear inequality; it must be 
proven that the circumstances are such that it would be against the conscience of a court 
of equity to refuse relief 

-! As per FRENCH J in ACCC v CG Berbatis Holdings Pty Ltd (2000): 
o! ‘Circumstances of inequality do not of themselves necessarily call for the intervention of equity. 

It is the concept of unfair advantage being taken of serious inequality that is central to the notion 
of unconscionable conduct… Where the disadvantage or inequality is great, it may take a less to 
discern unconscientious exploitation of it than in a situation involving less disadvantage or 
inequality’ 

-! Behavior coming within the unconscionability standard may include: 
o! Abusing a position or relationship of trust or confidence 


