
MLL325 LAND LAW 
TOPIC 8 
NON-STATUTORY EXCEPTIONS TO INDEFEASIBILITY 
 
IN PERSONAM EXCEPTION 
 

-    The in personam action is a qualification rather than an express statutory exception to 
the indefeasibility provisions 

-   In essence, it means that registration will not change or affect the personal legal or 
equitable obligations that registered proprietors may be subject to 

-   In Frazer v Walker the Privy Council made it clear that the principle of indefeasibility… 
o   ‘…in no way denies the right of the plaintiff to bring against the registered 

proprietor claim in personam founded in law or equity, for such relief as a 
court acting in personam may grant’. 

-   The potential scope of the in personam defence is, extensive when consideration is given 
to the fact that a range of equitable actions may be available against the registered 
proprietor on the basis of the doctrine of notice 

o   BUT the Torrens legislation expressly exempts registered proprietors from the 
effect of the doctrine of notice 

o   As outlined in White v Tomasel [2004] 2 Qd R 438 by McMURDO J: 
§   ‘… in many cases, an obligation which the general law, and in particular doctrine of equity, 

would have imposed on the registered proprietor has had to give way to the indefeasibility of the 
registered interest’ 

-   THUS, some actions which are recognised within the equitable jurisdiction may be 
excluded in their application to register proprietors because of the scope and nature of 
indefeasibility 

-   Two clear principles therefore arise: Mercantile Mutual Life Insurance v Gosper 
o   In the absence of a comprehensive definition of personal equity, it is possible to 

‘discern in the authorities two suggestions: that the interest must not be 
inconsistent with the terms or policy of the legislation, and the personal equities 
arise only from acts of the new owner’ 

 
Bahr v Nicolay (No 2) (1988) 164 CLR 604 
FACTS: Bahrs sold their land to Nicolay for $30k and agreed that Bahrs should lease once sold to Nicolay. There existed a 
Clause that the Bahrs were entitled to buy back from Nicolay for $40k. Nicolay sold property to Thompson. In that contact, 
there was a clause that the Bahrs were entitled to purchase back for $40k. Thompson agreed to that term. Thompson became 
registered proprietor. When Bahrs sought to buy back, Thompson raised that held indefeasible title. 
ISSUE: Did the refusal of the registered proprietor to uphold an assurance that he would honour an option to purchase cause 
him to be bound by the equitable consequences of his actions? 
WILSON and TOOHEY JJ: Endorsed the description by Privy Council in Gibbs v Messer: ‘The object is to save persons 
dealing with registered proprietors from the trouble and expense of going behind the register, in order to investigate the history 
of the authors title and to satisfy themselves of its validity…’ 
‘Sir Garfield Barwick… in Frazer v Walker commented in Breskvar v Wall…  

‘Proceedings may of course be brought against the registered proprietor by the… person setting up these matters depending on 
the acts of the registered proprietor himself. These may have as their terminal point orders binding the registered proprietor to 
divest himself wholly or partially of the estate or interest invested in him by registration and endorsement of the certificate of 
title…’ 

‘The point being made by the Privy Council is that the indefeasibility provisions of the Act may not be circumvented. But, 
equally, they do not protect a registered proprietor from the consequences of his own actions where those actions give rise to a 
personal equity in another. Such an equity may arise from the conduct of the registered proprietor after registration (Barry v 
Heider)…and… before registration (Logue v Shoalhaven Shire Council). 
‘The second respondents understood…that the first respondent would not sell Lot 340 unless they agreed to be bound by the 
obligation in cl 6 which requires the first respondent to resell to the applicants… by taking a transfer of Lot 340 on that basis, 
and the appellants interest under cl 6 constituting an equitable interest in the land, the second respondents became subject to a 
constructive trust in favour of the appellants (Lyus v Prowsa Developments)…’ 
‘If it be the position that the appellant’s interest under cl 6 fell short of an equitable estate, they nonetheless had a personal 
equity enforceable against the second respondents. In either case… the TLA would not preclude the enforcement of the estate or 
equity because both arise, not by virtue of notice of them by the second respondents but because of their acceptance of a transfer 
on terms that they would be bound by the interest the applicant had in the land…’ 
BRENNAN J: ‘A registered proprietor who has undertaken that his transfer should be subject to an unregistered interest and 
who repudiates the unregistered interest when his transfer is registered is, in equity’s eye, acting fraudulently and he may be 
compelled to honour the unregistered interest. The means by which equity prevents the fraud is by imposing a constructive trust 
on the purchaser when he repudiates the unregistered interest.’ 



FROM THIS CASE: 
-    Mere notice is not enough to attract and in personam right 
-    Notice coupled with other inequitable conduct maybe sufficient to attract and in personam right in equity 
-    Registration cannot protect or immunise registered registered proprietor from the consequences of their own 

actions, particularly where those actions give rise to a personal equitable relief 
 
Macquarie Bank v Sixty-Fourth Throne [1988] 3 VR 133 
FACTS: A mortgage was forged and MB failed to pick up the forgery, and check the signatures on the documents. In fact, MBs 
searches reveled, that the persons with whom the bank were dealing were no longer directors (no authority to act on behalf of 
SFT). SFT was a trustee company. SFT argued that they deserved a remedy because bank had noticed that directors had not 
attested the common seal of the company. Further, the bank or solicitors, should have checked the ID of the person signing on 
behalf of the company. 
ISSUE: Apart from the issue of statutory fraud, did bank have constructive knowledge of the fact that the company was a 
trustee company, and did this knowledge satisfy the in personam exception, to have title declared defeasible? 
HEADEGAN J (TRIAL): SFT were allowed to have the title rendered defeasible. The circumstances of the bank’s conduct 
created an in personam right in SFT to have title set aside. Bank had knowledge that the signatures were not those of the 
persons with authority, and failed to take steps to verify.  
TADGELL JA:  
‘The expressions “personal equity” and “right in personam” encompass only known legal causes of action or equitable causes of 
action (Grgic v ANZ Banking Group Ltd)’ 
‘the combination of these matters (see CB p 637), particularly the knowledge of the bank that the Tafts were the owners of SFT 
believing they were the directors and that Kandy had asserted unverified unexplained control, coupled with the banks 
knowledge that SFT held the property on trust with no apparent benefit in the transaction, lead me to the conclusion that there 
was unconscionable conduct on its part’ 
‘… it is by no means clear to me that the equitable doctrine of constructive notice is readily available to defeat a claim to title 
arising under section 42 of the Transfer of Land Act…’ 
‘I consider in any event but the knowledge had by the appellant, and the notice which the respondent seeks to contribute to it, 
do not raise a claim in personam such as to impeach the appellant’s title to the registered mortgage.’ 
‘The scheme of the legislation requires that with very few exceptions, the person that becomes RP of title under Torrens 
legislation takes free from all unregistered interests whether he has notice of them or not’ 
‘In any event, the knowledge had by the bank does not raise a claim in personam, such as to impeach the bank’s title to 
the registered mortgage’. 

-‐   Bank was aware of the way in which the docs were signed, and failed to make inquiries 
-‐   Did that create an in personam right in SFT? 

o   TRIAL said YES… 
o   COA said NO! 

-‐   Indefeasibility is too important to be upset in situations like this 
 
Constructive Trust 
 

-‐   Mere notice or knowledge of an unregistered interest by another, will not in itself, give 
this other a right in personam 

o   Because notice of a prior unregistered interest does not affect a registered 
proprietor: s 43 TLA 

-‐   However, if notice of a prior unregistered interest is coupled with an acknowledgement 
by the RP that he or she agrees to be bound by that unregistered interest, then RP is 
impeachable, defeasible in favour of that unregistered interest 

o   RP title is therefore taken subject to that unregistered interest (Bahr v Nicolay) 
-‐   If one or the other of the two limbs in Barnes apply, is there created an in personam 

right against a RP? 
o   Does mere notice of either the first or second limb in Barnes create an in 

personam right? 
o   (In Barnes, we have more than just notice of a prior unregistered interest. The RP 

actually knows that the unregistered interest involves trust property. It is more 
than mere notice of another interest, it involves breach of trust…) 

 
Barnes v Addy (1834) 
A person who receives property will be liable as a constructive trustee if: 

-‐   They know that it is trust property which has been misappropriated by trustee (knowingly receive); or 
-‐   They knowingly assist the trustee in misappropriating the trust property (knowingly assists) 
Does this create an in personam exception? 
 
-‐   While it is clear from the Torrens legislation that me and notice does not constitute 

fraud, the process of receiving trust property knowing that constitutes a breach of trust 
does amount to a species of fraud which equity will protect 



o    This protection occurs through the imposition of constructive trust which is a 
well-established action 

-‐   Registration cannot and did not intend to eradicate personal equitable responsibility 
o   Tara Shire Council v Garner 

 
Tara Shire Council v Garner (2003) 1 Qd R 556 
ATKINSON J: The Land Title Act expressly preserves the operation of equitable rules, where an equity is created by the 
registered proprietor. In this sense, the provisions of the Land Title Act are clearer in their formulation than their predecessors in 
the Real Property Acts.

 
The provisions of the Land Title Act, in ss 184 and 185, make the rules about actual or constructive 

notice subject to any equities created by the registered proprietor. This is not to say that the Land Title Act has altered the law in 
this respect. It has always been the case that indefeasibility is subject to certain equitable principles. As outlined above, 
under the Land Title Act, some equities will not prevail over the registered title of a transferee. What must be kept steadily 
in mind, however, is that the Torrens system does not fundamentally alter the nature of equitable rights or in personam 
remedies. For instance, dishonesty is not an element of a cause of action based on the first limb of the rule in Barnes v 
Addy and, contrary to the majority view in Macquarie Bank v Sixty-Fourth Throne, it would be improper to introduce 
that element by virtue of a Torrens system statute. The Land Title Act was not intended to protect a registered proprietor 
who had gained title by knowingly participating in a breach of trust 
DAVIES JA: Agreed with TADGELL 
There is no authority, binding or persuasive, for the proposition that the interest of a purchaser of land who becomes 
registered as owner with knowledge that the transfer to it was in breach of trust by the vendor, let alone that of such a 
purchaser who becomes registered after the making of no more than an unsubstantiated assertion that an unregistered person is 
the owner of part of the land, is defeasible. Nor is there any basis in principle, for the purpose of the application of s 185(1)(a), 
for distinguishing an assertion of equitable ownership in an unregistered person from an assertion in such person of some lesser 
equitable interest. If it were otherwise, the fundamental proposition that the interest of a registered proprietor is not affected by 
his or her prior knowledge of unregistered interests

 
would need to be modified to accommodate different results depending on 

the nature of the prior unregistered interest.  
 
LHK Nominees Pty Ltd v Kenworthy (2002) 26 WAR 517 
ANDERSON and STEYTLER JJ:  
‘As to the first of those limbs (the so-called ‘recipient liability’ limb), the equity that arises is defeated by registration of Torrens 
title in favour of the recipient. Like PULLIN J, we prefer the reasoning of TADGELL JA and WINNEKE P to this affect in 
Macquarie… to that of ASHLEY JA in that case and also the decision of the majority in Tara… critical to this preference is the 
fact that, as was pointed out by TADGELL JA… because the Torrens system is one of title by registration and not one of 
registration of title, the proprietary rights of registered holder of Torrens title land derive ‘from the fact of registration and not 
from an event antecedent thereto’.’ 
‘Consequently, where registration of title is not dishonestly obtained, it is, to use the words of TADGELL JA, not 
possible, consistently with the received principle of indefeasibility as it has been understood since Frazer v Walker and 
Breskvar v Wall, to treat the holder of the registered title to property subject to a trusted as having received trust 
property’ 
‘Like DAVIES JA in Tara… we are unaware of any other authority, binding or persuasive, for the proposition that the 
registered interest of the purchaser of Torrens system land is defeasible simply because he became registered with knowledge 
transfer was in breach of trust by the vendor’ 
‘As to the second limb in Barnes (the so-called ‘accessory liability’ limb), This has come to be understood as requiring the 
finding of dishonesty, either in the sense of knowledge by the defendant what he was doing would be regarded as dishonest by 
honest people (Royal Brunei Airlines; Twinsectra Ltd) or, perhaps, knowledge that fraud is being committed (Consul 
Development). This honesty of any kind would be fraud for the purposes of ss 68 and 134 of the TLA.’ 
‘Of course, indefeasibility provisions… have never been regarded as destroying the fundamental doctrines by which Courts of 
equity having enforced, as against registered proprietors, conscientious obligations entered into by them...’ 
‘However, it has often been said that the expression ‘right in personam’… encompasses only ‘known legal causes of action or 
equitable causes of action’ (Grgic v ANZ). The expression…[does] not supply a blank canvas on which a Plaintiff can paint any 
picture…’ 
 
Farah Constructions Pty Ltd v Say-Dee 
FACTS: 

-‐   FC (director Elias) entered into joint venture with SD (fiduciary relationship). Wanted to purchase and redevelop 11 
Dean Street Burwood NSW.  

-‐   Property purchased by both companies. 
-‐   FC prepared a development application and submitted to council. 
-‐   Council would not approve as the land was too small for the plans. 
-‐   Council informed FC that if they bought surrounding land, they could develop as planned. 
-‐   Unbeknownst to SD, Elias’ wife, two children and a company called Nesbit (owned by Elias) bought all the 

surrounding land (13, 15 Dean St.) 
-‐   Elias tried to buy SD’s interest in 11 Dean St. but SD refused. 
-‐   SD discovered what had occurred, and argue that the purchase of 13 & 15 resulted in breach of fiduciary duty. 

Therefore, Wife and others held on constructive trust for SD 
-‐   SD alleged that Wife and others’ conduct fell within first and second limbs of Barnes 

ISSUE: Did FC have obligation to SD the opportunity to purchase adjoining land? Did FC knowingly receive or knowingly 
assist the property as trust property? 
HELD: the indefeasibility veil was not pierced.  
 
 



Accepted the views of: 
-‐   TADGELL J in Sixty Fourth Throne 

o   ‘In truth it is not possible consistently with the principle of indefeasibility to treat the holder of a registered 
mortgage over property that is subject to a trust, registration having been honestly obtained, as having 
received trust property’ 

àIf the RPs have acted and been registered honestly, their title cannot be defeated 
-‐   LHK v Kenworthy 

o   ‘Critical to this preference, is the fact that because the Torrens system is one of title by registration, and not 
one of registration of title, the proprietary rights of a registered holder of Torrens title land, derived from the 
fact of registration and not from an event antecedent thereto.’ 

àWhat gives a RP indefeasibility is registration, not their conduct. 
o   ‘Consequently, where registration of title is not dishonestly obtained, it is not possible, consistently with 

the received principle of indefeasibility to treat the holder of the registered title, to property that is trust 
property, as having received trust property.’ 

-‐   DAVIES J in Tara SC 
Rejected the views of: 

-‐   ATKINSON in Tara SC 
-‐   ASHLEY J (dis.) in SFT 
-‐   Most academics including Hepburn 

o   Whilst it is clear that mere notice is not fraud, the process of receiving trust property, knowing that it 
constitutes a breach of trust does amount to a specifies of fraud, which equity should protect 

-‐   FROM THIS CASE 
o   If a trustee transfers title to property to a third party in breach of trust, and that TP achieves registration 

(honestly obtained), the deprived party cannot argue that the property is now held in constructive trust 
§   A TP in whom title vests by registration cannot properly be said to have received trust property 

from the trustee 
TP obtains title purely by virtue of the fact of registration, and not because of any antecedent act. Accordingly, the property 
acquired effectively is not trust property, nor is it received by reason of the trustee’s misappropriation 
 

***SEE PAGE 649 FOR HEPBURN’S CRITICISM OF THIS APPROACH*** 
 
ANSWER STRUCTURE FOR IN PERSONAM EXCEPTION QUESTION 
 

1.   Define indefeasibility 
2.   Indefeasibility does not deny the rights of a Plaintiff to bring an action against a RP 
3.   The Plaintiff before he or she can bring an action, must be able to bring the action within 

an established cause of action, either in law or in equity 
4.   Established COA can include: undue influence; mistake; unconscionable conduct 

(Armardio); estoppel; misrepresentation 
5.   Mere notice of a prior unregistered interest will not create a COA in favour of a Plaintiff 

(Sixty Fourth Throne 
àHowever, if RP agrees to acknowledge the existence of the prior interest, then 
the Plaintiff does have a good COA (Bahr) 

6.   P cannot rely on Barnes unless P is able to show that registration by the RPs was 
dishonestly obtained within one of the two heads 

In Farah it was not shown that the RPs acted dishonestly. 

CONCLUSION: 

-‐   In Personam exception has been limited very carefully by the courts 
o   If courts were willingly able to allow plaintiff’s actions, the principle of 

indefeasibility would be undermined 
o   A willing enforcement of an in personam right diminishes the protection 

afforded to a RP 
-‐   If the RP does in fact, through his conduct, create a COA in favour of a Plaintiff, and 

that COA is in fact established at trial, the principle of indefeasibility may be pierced 
 
INCONSISTENT LEGISLATION 
 

-‐   Legislation unconnected with the Torrens legislation (TLA) but inconsistent with that 
legislation may override the TLA and either: 

o   Invalidate registered interests; or 
o   Create new unregistered interests 


