
Arrest 
Tests: 

Reasonable grounds test (s 99(1)(a)) 

- Information in the mind of the officer at the 
time of stopping the person to make an 
arrest – whether the information afforded 
reasonable grounds for the suspicion which 
the police officer formed.  

- Factual basis for the suspicion  
- Less than a reasonable belief but more than 

a possibility (look into possibility of 
existence) 

- Stopped unlawfully - Criminal offence found 
as a result admitted? (s 138 Evidence Act 
1995) 

- Rondo [2001] NSWCCA – unlawfully 
stopped, no prior reasonable ground to 
suspect an illegal act was commenced.  

Reasonably necessary test (s 99(1)(b))  

- Arrest as a last resort  
- Reasonably necessary for reasons in s 

99(1)(b) (i)-(ix) à  
- Very subjective, ‘reasonably necessary’ 

determined by individual police, rather than 
objective  

- McClean [2008] NSWLC: arrest for 
investigation – unnecessary & humiliating  

Arrest will be unlawful unless it is necessary to 
achieve one of the purposes set out in s 99(3).  

Arrest is a last resort: 

- S 99 followed ss 3W and 3Z: greater 
restraints on arrest powers and reflected 
common law position that arrest is to be 
used as a last resort for commencing 
proceedings  

- DPP v Carr [2002] NSWSC: Minor offence, 
Court attendance notice (CAN) would’ve 
been sufficient – Arrest improper: s 138 
Evidence Act 

“Assisting police with their enquiries”, “voluntary” 
attendance is not considered as being under arrest.  

Arrest is unlawful if tests not satisfied – If tests 
satisfied but power not used as last resort, arrest is 
improper but lawful. (Both trigger s 138 Evidence 
Act) 

Advantage for police 

Legal requirements relating to police powers of entry, 
search or arrest not in play unless other powers 
formally invoked. 

Invitations or requests made by police for suspects to 
accompany him to the police station or some other 

LEPRA s 99  

(1) A police officer may, without a warrant, arrest a person if:  
     (a) the police officer suspects on reasonable grounds that a person is 
committing or has committed an offence, and 
     (b) the police officer is satisfied that the arrest is reasonably necessary for 
any one or more of the following reasons:   
          (i) to stop the person committing or repeating the offence or committing 
another offence,   
          (ii) to stop the person fleeing from a police officer or from the location of 
the offence,   
          (iii) to enable inquiries to be made to establish the person’s identity if it 
cannot be readily established or if the police officer suspects on reasonable 
grounds that identity information provided is false,   
          (iv) to ensure that the person appears before a court in relation to the 
offence,   
          (v) to obtain property in the possession of the person that is connected 
with the offence,   
          (vi) to preserve evidence of the offence or prevent the fabrication of 
evidence, 3 Amendments to “arrest as a last resort” provision 
          (vii) to prevent the harassment of, or interference with, any person who 
may give evidence in relation to the offence,   
          (viii) to protect the safety or welfare of any person (including the person 
arrested),   
          (ix) Because of the nature and seriousness of the offence.  
(2) A police officer may also arrest a person without a warrant if directed to do 
so by another police officer. The other police officer is not to give such a 
direction unless the other officer may lawfully arrest the person without a 
warrant  
(3) A police officer who arrests a person under this section must, as soon as 
reasonably practicable, take the person before an authorised officer to be 
dealt with according to law. Note: A police officer may discontinue arrest at 
any time without taking the person before an authorised officer.  
(4) A person who has been lawfully arrested under this section may be 
detained by any police officer under Part 9 for the purpose of investigating 
whether the person committed the offence for which the person has been 
arrested and for any other purpose authorised by that Part.   
(5) This section does not authorize a person to be arrested for an offence for 
which the person has already been tried.  
(6) For the purposes of this section, property is connected with an offence if it 
is connected with the offence within the meaning of Part 5.   



place for the purpose of pursuing police 
enquiries does not amount to deprivation of liberty  
• Even though the police officer would have made 

an arrest if the suspect had not complied   
• Even though the suspect believed that would be 

the result of non-compliance. 

 

 

 



Douglas Husak, Overcriminalization: The Limits of the Criminal Law (2008) 3, 11-13, 14  
  
• Overcriminalization produces too much punishment.   
• Believes that the CJS inflicts too much punishment because many of these punishments are 

unjust.  
Issues behind excessive punishment  
• Commentators emphasized the importance of giving defendants notice on whether their 

conduct is criminal.   
 
(continued) 

 

Bail 
ONLY LINK TO MATTERS IN S 18   
  
To have liberty during your trial  
  
Step 1 – Show Cause Requirement  
  
• Is A charged with a 'show cause' offence? (s 16B)   
• If no, proceed to step 2  
If yes:  
• A must show cause as to why his/her detention is not justified (s 16A)   
  
The burden of proof is on the accused, standard of proof is balance of probabilities (s 32) BECAUSE the accused 
does not have the vast resources compared to the state  
  
If A has not shown cause, then bail is refused  
  
Under s16b show cause is never the case  
  
Step 2 – Unacceptable Risk Test  
  
(continued) 


