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1. What is an animal? 

a. Definition: Oxford Dictionary 
o A living organism which feeds on organic matter, typically having 

specialised sense organs and nervous system, and ability to 
respond rapidly to stimuli; 

o Generally distinguished from plants by being unable to synthesise 
organic molecules from inorganic ones è have to feed on plants/ 
other animals; 

o Typically able to move about, but may be restricted in particular 
stage of life cycle; 

 
è Includes vertebrates (with backbone e.g. mammals, birds, reptiles, 
amphibians, fishes) and invertebrates (lacking backbone e.g. insects, 
spiders, mollusk) 

 
b. Definitions in legal instruments may vary; may not correlate to lay/ 

scientific meanings è reflect purpose of a law + scope  
Examples: 

o Prevention of Cruelty to Animals Act 1986 (Vic): s 3(3) “animal” 
– except for part 3 of act; s 25 “animal” – for part 3 of act; s 3(1) 
“farm animal” and “specified animal” 

o Livestock Management Act 2010 (Vic): s 3  
o Animal Welfare Act 1966 (US): s 2132 “animal” excludes rats, 

mice and birds 
o Domestic Animals Act 1994 (Vic): s 3 “domestic animal 

business” 
 

2. Philosophical approaches 
 
Introduction: Animal Ethics 

o Moral philosophy/ Ethics: is a branch of philosophy that – 
§ Involves systematizing, defending and recommending 

concepts of right and wrong conduct;  
§ Is concerned with how we should live our lives, and how 

we should regard and treat others;  
 

o Animal Ethics: is the part of ethics that deals with relationship 
between human and non-human animals; how we should 
regard and treat them; and our beliefs about their moral status 
 

a. Moral Anthropocentrism: Status Quo 
i. Holds that human interests are located at the centre of the moral 

universe, to the exclusion of other beings; 
o Animals do NOT have moral standing because – 

§ Lack sentience (as advocated by Descartes); or  
§ Lack rationality (as advocated by Aristotle and Kant) 

TOPIC 1: PHILOSOPHICAL APPROACHES OF ANIMAL LAW 
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à Link: Contractarian theories of moral status 
ii. However, most today will agree that animals have some moral 

status and should NOT be subject to gratuitous cruelty; 
 

iii. Nonetheless, animals excluded from claims to justice, but cf.  
o Kant: Cruelty to animals is wrong as it demonstrates human 

character; 
o Rawls: Animal capacity to suffer means we have duties of 

compassion 
 

b. Utilitarianim: Peter Singer (most prominent advocate of this school); 
Jeremy Bentham 
 
Introduction 

i. Capacity to suffer: Utilitarianism is predicated upon the capacity 
of animals to suffer 

o Basis for their having interests that are morally relevant;  
ii. Sentience: the capacity to feel pain or joy, and to experience 

suffering or happiness 
o Animals can suffer à potential suffering must be taken 

into account;  
iii. Equal considerations of interests: Must treat like cases alike, 

except where morally relevant differences support treating them 
differently  

o Sentience as the morally relevant quality è must consider 
equally the interest of all sentient beings in avoiding pain 
and suffering when making decisions that affect those 
interests, regardless of whether human;  

§ To do otherwise à resort to morally indefensible 
speciesism; 

§ To be truly ethical would necessitate not 
distinguishing between species’ capacity to suffer 
i.e. we all have same capacity to suffer 
 

o Essentially, Singer’s argument is that suffering the animal 
goes through does not outweigh the pleasure we derive 
from consuming meat 
 

o Morally relevant: What is morally relevant when we 
discuss animal ethics? (Jeremy Bentham, 1789) 

§ Bentham’s focus was on sentience as the morally 
relevant distinction (linked to how law influenced 
early 18C animal welfare movement); 

à Movement informs our contemporary animal 
welfare law; 

à Some argue that contemporary anti-cruelty 
law has obfuscated its original philosophical 
basis; 
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v. For crime to be forgotten: unlikely, given so visible; 
vi. Incapacitation: to remove animals that are demonstrably 

dangerous; 
vii. Deterrence: of other animals, or humans, or both; 
viii. Intimidate animal guardians: reiterating need for control; 

o Legal communication to human guardians/ owners to be 
law-abiding;  

ix. To re-assert order and control: bring the otherwise disorderly world 
within cognitive contrail, via the legal system; 

o Due process for destruction of someone’s property, 
particularly secular trials 

x. Retribution: to revenge harm 
 

e. Contemporary significance? 
i. Dangerous dog processes: contemporary equivalent of animal 

trials? 
o Regression: No accordance of such due process (cf. 

traditionally where animal treated as legal person) where 
outcome is significant;  

ii. Policy: Have we progressed or regressed, taking into account the 
killing of animals that cause harm or are homeless? 

iii. Do animal trials have implications in contemporary debates about 
ascribing animals with legal personality? 

 
2. UK Anti-Cruelty Movement 

a. Presently, animal cruelty increasingly becoming visible and pervasive 
(Deborah Cao); 
o Examples: Slaughterhouses, animal-fighting competitions, ag-gag 

laws in Australia etc.  
 

b. Quasi-legal thinkers: Anti-cruelty laws (England) 
i. John Lawrence: Law needs to deal with conditions of animals 

o As a farmer à aware of practices in the industry;  
o Law necessary because moral persuasion was insufficient; 

coercive law needed to ensure that animals protected from 
cruelty. Visibly evident that moral guidance was failing;  
 

ii. Humphry Primatt: Clergyman argued in favour of law to address 
animals’ interests 

o Much moral thinking of church followed from biblical 
reasoning that Man had natural dominion (guise of human 
form of God e.g. God-like) right to natural resources 
around us; 

o Nature of entity that suffers is less relevant than notion of 
suffering è Essentially, one’s species is not determinative 
of one’s right to be free of cruelty;  
 

iii. Jeremy Bentham: Utilitarian 



Law 4230 Animal Law 
Revision Notes    
 

 12 

§ Found to have native rights which pre-date Cth law 
and cannot be extinguished by legislation; rejected 
State argument that they had property rights in wild 
animals è CL/ legislation does not recognise or 
empower the State with that; 

§ While the State can regulate the exploitation/ use 
of animals as important resource, does NOT have 
absolute property in wild animals 

 
iv. Licenses: to keep, hunt, destroy or exploit wild animals can exist 

under different regulatory schemes 
 

3. Legal status and relationship to legal standing 
a. Animals do not enjoy standing in their own right re anti-cruelty laws; 

i. Legal standing: the right to commence legal proceedings/ have a 
court adjudicate on the person’s complaint or issue 

o Ability to sue is generally a right vested in legal persons 
whose relevant interests have been affected;  

o Property does not have legal standing à cannot claim 
interest if not a legal person because that would be the 
antithesis of the definition of property; 

§ Cf. categories of persons in Australia, who like 
animals cannot communicate claims of rights, but 
still have interests; 

ii. Standing rules arise under civil and administrative law; 
o Civil law: depends on claim of action; 
o Administrative law: demands a special interest in the 

subject matter/ private right that has been interfered 
with/ special damage that no other person suffers;  

§ Note: Mere ideological interest or emotional 
investment = insufficient (Australian 
Conservation Foundation v Cth 1980; Animal 
Liberation Ltd v Dept of Environment and 
Conservation 2007; Animals’ Angels 2014) 
 

à Australian Conservation Foundation 
1980: Cth decided to build some resort and 
had given permit to allow for building. ACF 
then claimed that Cth did not carry out 
environmental impact processes before 
approving permit i.e. acting contrary to 
powers and wanted to force them to take 
proper adherence to environmental impact 
standards 

v Held: ACF did not have standing; 
particularly concerned with 
conservation issues à not 
sufficiently distinct from anyone 
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§ Concern: Different states and territories 
have different degrees of 
comprehensiveness 
 

o Administering department: Agriculture Victoria; 
Department of Economic Development, Jobs, 
Transport and Resources;  

§ Concern: Conflict of interest because has 
other interests beyond animal welfare i.e. 
creation of jobs; boosting the economy; in 
every state and territory, the administering 
department for particular legislation is 
effectively the same dept that has 
responsibility for promoting the interest 
of industries that use animals  

§ Concern of regulatory capture 
 

(2) Anti-cruelty regulations:  
o Subordinate legislation at State/ Territory level: 

Prevention of Cruelty to Animals Regulations 
2008 (Vic); and Prevention of Cruelty to Animals 
(Domestic Fowl) Regulation 2016 (Vic) 
 

(3) Codes of Practice: 
o State and Territory Codes of Practice, generally 

based upon ‘Model Codes of Practice’ developed 
by the Primary Industries Ministerial Council 
(PIMC) 

§ Generally non-binding policies, but some 
standards in Vic are mandatory;  
 

(4) Australian Animal Welfare Strategy: Cth non-binding 
policies and strategies aiming for greater national 
harmonization; 
 

(5) Local Council Regulations: Concerning management of 
certain companion animals, particularly dogs and cats; 

 
iii. Australian Animal Welfare Strategy (Cth) 

o Established in 2005, within the Cth Dept of Agriculture, 
Fisheries and Forestry (DAFF) 

§ Important initiative to resolve unsatisfactory 
regulatory arrangement and address confusion 
about different rules in differen places;  

§ Recognition of animal welfare as a public interest 
matter à developed AAWS; 
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§ Routine incidences accepted as a “norm” of the 
industry/ particular animal use 

 
iv. Effectiveness of current Code system in addressing such 

systematic issues: 
o There is an imperative need for an appropriate, 

deliberative and democratic animal welfare policy to be 
developed; 
§ Deliberations must be informed by independent 

scientific research etc. 
à This is lacking in current Poultry 

Standards: Instead of independent 
scientific research, all research used in the 
development of current Codes/ Standards 
are industry-based research (form of 
self-regulation?);  
 

o Animal welfare science: Lack of independent input in 
the development of such Codes has led to entrenched, 
poor animal welfare standards in the Codes 
§ Disproportionate industrial influence over 

independent academic research (which are used 
as basis for the development of Standards) 
exacerbated by how Codes do not get reviewed 
very often; 

à Can be attributed to lack of funding 
required for independent scientific 
research; 

à While Rural Development Research 
Organisations are funded by taxpayers 
à conditions can be placed on publication 
of research i.e. may not be published if not 
aligned with the interests of a particular 
industry group; 
 

§ Although the Dept. of Agriculture allocates a 
substantial amount of public funds to statutory 
R&D corporations (RDCs) è RDCs comprised of 
representatives from major animal use 
industries 

à Examples: Meat and Livestock Australia, 
Dairy Australia Ltd, LiveCorp, Australian 
Egg Corporation Ltd, Australian Pork Ltd, 
Australian Wool Innovation; 

à Most research relied upon by policy 
makers (e.g. during animal welfare 
standard-setting processes) is largely 
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1. Case study: ‘Free range’ egg labeling (market as regulator) 

a. Introduction: Use of consumer model to achieve welfare outcomes for 
farm animals 
i. Hen welfare concerns 

 
 

 
ii. Rise of labeling: shift from animal advocacy to consumer 

advocacy 
o 1999: EU through directive required phasing out of battery 

cages in production of eggs; 
§ EU views it as unacceptable production method: 

takes into account hen welfare è prompt discussion 
in Australia about phasing out battery heens; 

o 2000: Decision not to ban cages; 
§ Combined decision by Federal and State Agricultural 

Minister that they will not follow that approach; 
§ Rejected burdening the industry with “enriched 

cages” to allow bird to behave naturally (reflection of 
general attitude) è instead, Ministers explicitly 
argued for a consumer-approach model; 

à Argued inappropriate for government to 
intervene and burden industry; said it should 
be market-led animal welfare changes i.e. if 
Australian value that consumers cared about 
– then changes will be made;  

o 2011: Mandatory food labeling standards for animal 
welfare rejected; 

TOPIC 5: WELFARE LABELLING 
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grey kangaroo, western grey kangaroo, and common 
wallaroo; 

o Both commercial and non-commercial hunting is 
permitted; 
 

ii. Why are kangaroos viewed as pests in Australia?: Pople and 
Grigg 
o Damage to rangelands and crops; 
o Damage to fences; 
o Competition with stock for drinking water in droughts 
o Damage and injury resulting from collision between 

kangaroos and vehicles; 
 

iii. Legal framework (consisting of Codes of Practice, 
Commonwealth EPBCA, State) 
Underlying presumptions  
(1) Permissible to kill kangaroos (for sport, food, and 

environmental management); 
(2) Chance of some suffering – but acceptable; 
(3) Aim is to minimise and regulate, rather than eliminate 

suffering involved in hunting 
 
Example of operation of the legal framework: State 
legislation  
National Parks and Wildlife Act 1974 (NSW) 
o Kangaroos are ‘protected fauna’ under the Act; 
o Can only be harmed:  

§ If licence has been issued; 
§ Exception or defence applies 

o Kangaroo harvesters required to comply with relevant 
Codes of Practice as a condition of their licence: Code 
of Practice for the Humane Shooting of Kangaroos 
and Wallabies for Commercial Purposes 

 
Two codes: one for commercial, and another for non-
commercial shooting 
o Sets an achievable standard of humane conduct and is 

the minimum required of person shooting kangaroos; 
o Primary objective: to achieve an instantaneous loss of 

consciousness and rapid death without regaining 
consciousness; 

§ Nonetheless, no matter how carefully shooter 
aims – some kangaroos will not be killed outright; 

§ Wounded kangaroos must then be dispatched 
as quickly and humanely as possible; 
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5. Animal Ethics Committees (AECs) 
a. Role: Responsible for approving, rejecting and overseeing projects using 

animals, and reporting back to Department; 
 

b. Process:  
i. AECs will receive specific project and review whether considered 

refinement, replacement, reduction and whether procedure 
warranted for proposed goal; 

ii. This will be done by members that compose the AECs (see below) 
 

c. Composition of AECS: Cl. 2.24 – 2.26; 
o Category A: Veterinarian  

§ Qualifications in veterinary science in Australia; 
§ Experience relevant to the institution’s activities/ be able to 

acquire such knowledge or experience; 
§ Very likely to be institutionally affiliated: need to know the 

details of institution; 
à Example: Monash – likely to be vets that work for 

Monash;  
 

o Category B: Scientific Researcher or Educator 
§ Person has higher degree in research, unless teaching project 

(then teaching-focused); 
§ Relative recent experience in use of research; 
§ Affiliated with institution;  

 
o Category C: Non-institutionally affiliated animal welfare representative 

§ Must not be employed with institution subject to licence for 
project that is about to be approved; 
 

o Category D: Non-institutionally affiliated member of the public 
§ General member of the public à never been involved in 

scientific research use of animals etc.  
 

o Other person: Person associated with the routine care of the 
animals that will be subject to procedure; 

§ Not uncommon for AECs to have 5th person to prevent split 
from institutionally aligned persons and non-institutionally 
aligned persons;  

 
d. Critiques:  

i. Composition is stacked in favour of research going ahead 
o Based on composition only; not a blanket statement;  
o Lack of statistics on how projects get refused/ accepted;  
o As institutionally-aligned member of AEC à more pre-

disposed to supporting colleagues and institutions that flow 
from being able to carry out research; 


