
SD and Statehood Scaffold Draft v2 (The Crawford Model) 

 

1. Montevideo: Defined territory, permanent population, government and capacity to enter into relations with other states (i.e. independent). Not created in 

violation of IL norms and JC (Transkei, Manchukuo).  
2. Is there consent to secession/separatism to be a separate state? (Yes: New state (On treaty obligations see VC on Succession of States Art 16 Clean 

Slate. No: Go to SD).  

3. IL recognises self-determination as having erga omnes and jus cogens character (East Timor Case)  
4. Is there a right to self-determination?  

a. Is the relevant grouping a SD unit and can therefore claim SD as of right? SD units include trust and mandated territories and territories treated 

as ‘non-self-governing’ under Chapter XI UN Charter. ‘Non-self-governing’ is also impliedly and prima facie defined under UNGA 

Resolution 1541 (XV) Principle IV as ‘geographically separate and as ethnically or culturally distinct from the administering country.’ (Two 

key factors – still a largely multifactorial question including questions of military intervention, distinct political groupings etc.) If the relevant 

grouping falls into this category, it is an SD unit and can claim SD as of right.  
b. Alternatively, there is a general right to SD provided to ‘peoples’ under Art 1 of the UN Charter 1945, ICCPR and ICESCR (and broader 

CIL; also see Art 2 of UNGA Res 1514). Although there is scholarship that the only construction of people encompasses the entire people of 

a state and not a select grouping, it is assumed that this is in the context of decolonisation paradigms which is backed by significant state 
practice (Higgins 1994). Even if it wasn’t, it is assumed a general avenue may be possible as long as it can be demonstrated that the ‘peoples’ 

are a grouping of people within a state who are not merely associated but share religious/ideological affinity, common history, common 

traditions, racial and ethnic identity, cultural homogeniety, linguistic unity, territorial connection and/or a common economic/social or 
political life which might substantiate a common will, community, relative identification and shared consequences for action: Final Report on 

Concept of Right of People for UNESCO 1990). If this general right is enlivened and successful, go to step 5.  

5. A right to SD may call for a state to include the seeking peoples in the political, economic and social life of the state and provide other outputs which 
grant it internal self-determination.  

6. The right to SD and particularly, to choose the status of the state must be the result of a free and genuine expression of the wills of the peoples concerned: 

Western Sahara Advisory Opinion 

7. Is there consent to secession? If yes, new state (inherit title). If not, go to step 7.  

8. There is limited law on the right of remedial secession or other external manifestations of self-determination (unilateral secession). 

a. A unilateral declaration of independence is not prohibited under international law (Kosovo). There is however no positive right to secede.  
b. The dissenting opinion of Koroma J held that IL does not confer a right on ethnic, linguistic or religious groups to break away from the 

territory or state of which they formed a part: Kosovo 

c. External self-determination i.e. unilateral declaration may be available where the rights of the grouping are violated by the mother-state (or 
colonial empire/decolonisation context/occupation by a foreign power), for instance where internal SD is effectively denied (e.g. to social, 

political, economic or cultural development – people are not able to effectively govern themselves) and peoples are subjected to alien 

subjugation, domination or exploitation, or where the peoples are non-self-governing (in decolonisation paradigms) and where there are 
flagrant human rights violations (Reference re Secession of Quebec). This is likely good law although it has not yet been confirmed by the 

ICJ (Kosovo Advisory Opinion). Kosovo is sui generis. General area is unsettled.  

d. Force may also be used to become a state with the assistance of supportive state parties: Bangladesh 1971 (Cf Manchukuo).  
9. Note that SD must not violate territorial integrity – the principle of uti possidetis juris applies to retain colonial boundaries (Frontier Dispute; 

Yugoslavia Opinion No, 2) 

10. Implications for the recognition debate:  
a. There is no obligation to recognise a new state because it is fundamentally a discretionary political act. Based on the Estrada Doctrine, states 

no longer recognise governments.  

b. As declaratory theory is widespread, the new state is non-reliant on recognition to some extent (see step 1 – it met the MV Criteria).  
c. If constitutive theory is accepted, no de facto recognition is given to this new state. Recognition is a precondition for any further legal rights 

claimed.  

d. States cannot recognise another state where it amounts to an unlawful intervention in the domestic affairs of another state or where the UNSC 
has imposed a duty of non-recognition on the grounds of illegality (Biafra secession from Nigeria).  

 

TITLE TO TERRITORY 

• Lecture Pre-Reading 

o Boundary and territorial disputes are the bread and butter of IL. 
o Also refer to: South China Sea Arbitration and Ure v the Commonwealth (in modules) 

o Sovereignty over territory is integral to equality between states, territorial integrity and political independence (Art. 2 UN Charter).  

o Island of Palmas Case: Territorial sovereignty involves the exclusive right to display the activities of a state. This right has as corollary a duty; 
the obligation to protect within its territory the rights of other states. In particular the right to integrity and inviolability in peace and in war 

together with the rights which each state may claim for its nationals in foreign territory. Territorial sovereignty cannot limit itself to the negative 

side, to exclusion of other states – its purpose is to divide between nations the space in which human activities are employed in order to assure 
them at all points the minimum of protection of which IL is guardian. 

▪ Sovereignty is the ability of a state to exercise functions essential to that state’s existence. Comprises territorial sovereignty 

(Dominum) and jurisdictional sovereignty (Imperiumm).  
o (Lowe, 2007) S is an elusive concept. Practically, S may express the relationship between a state and its own territory e.g. a state like China may 

be sovereign over HK as territories which Britain leased from it in HK. Guantanamo is on US territory under Cuban sovereignty. Territory may 

change hands (pragmatic IL) but sovereignty is treated with an operable presumption that sovereignty has always existed peacefully. 
o (McQorquodale 2001) The IL system, in artificially creating territorial boundaries, naturalises and legitimises the subjugating and disciplinary 

effects of European, masculinist, heterosexual and capitalist regimes of power without significant regard or scope to the imagination of non-state 

actors, women and alternative concepts of IL (Otto 1998) – territorial boundaries establish statehood and are the basis for state sovereignty and 
ownership. Perspectives are shifting from this state-centric approach, accommodating for non-state actors and participants in the development of 

IL.  

o (Crawford and Rayfuse 2012) CC threatens existing conceptions of sovereignty. CC threatens the territorial integrity of states e.g. through 
flooding of coastal/low-lying regions, loss of reliable access to land due to natural disaster propensity, shoreline erosion, sea-level rise and the loss 

of viable ecosystems due to desertification, soil salinity, drought and bushfire. The existence of some states will be threatened wholly e.g. Tuvalu, 

Marashall Islands etc. The statehood of such disappearing states is in question (contemporary and future challenge). Gap in current instruments. 
The Vienna Convention on Succession of States in respect of treaties (22 ratified/15 further signed/no major states) + VCSS in respect of 

state property, archives and debts is only designed to address territorial border changes, government transitions, transfers of territorial control or 
reconstitution of its borders. No IL exists to define when statehood might be lost following the total inhabitability and physical disappearance of 

state territory (outside the realms of new independent states and separation cases). Newly independent states have a clean-slate for treaty 

obligations (Art 16, ibid).  
o North Atlantic Coast Fisheries Case: one of the essential elements of sovereignty is that it is to be exercised within territorial limits and that 

failing proof to the contrary, the territory is co-terminous with sovereignty’ (territory is generally where a state’s legal authority can be exercised, 

normally exclusively. Such territory defines the boundaries of the state e.g. the principle of non-intervention.  
o States which lose their territory have three options: 

Acquisition of territory through cession; e.g. Alaska purchase – sovereignty over the ceded land would transfer in entirety to the state 


