
 

 

  



ATTEMPTS 

 

Mental Element for attempt 

• For the crime of attempt, the accused must have intended to commit the completed crime; 
negligence or even recklessness are not enough. Giorgianni v R (1985) 

• See R v Knights (1992) - mental element for attempted murder is intent to kill and not anything 
less 

• What of attempted rape? Suggestion in South Australia that attempted rape can be committed 
to by intent to have sexual intercourse without consent or subjective recklessness about that 
fact. 

• R v Evans (1987) and R v Moy (1995) 
  
Mental element for attempting to commit crimes of strict or absolute liability 

• To general rule for an attempt requiring an intention to commit the completed offences 
applies to crimes of strict or absolute liability even though the completed crime requires no 
mental element 

• Gardner v Akeroyd [1952] 
• It doesn't matter if it is impossible to commit the crime, as long as you genuinely intend to do 

so: R v Irwin (2006) 
  
The essence of an attempt 

• The common law has generally drawn a distinction between preparing to commit a crime and 
attempting to commit it. In Britten v Alpogut, Murphey J defined an attempt at common law 
as follows: 

• [A] criminal attempt is committed if it is proven that the accused had at all material times the 
guilty intent to commit a recognised crime and it is proven that at the same time he did an act 
or acts (which in appropriate circumstances would include omissions) which are seen to be 

270A - Attempts 

1. Subject to subsection (2), a person who attempts to commit an offence (whether the offence is 

constituted by statute or common law) shall be guilty of the offence of attempting to commit that 

offence.  

2. Where under a provision of any other Act, or any other provision of this Act, an attempt is constituted as 

an offence, this section— 

a. does not apply in relation to that offence; and 

b. does not operate to create a further or alternative offence with which a person who commits the 

former offence might be charged. 

3. The penalty for an attempt to which this section applies shall be as follows: 

a. in the case of attempted murder or attempted treason, the penalty shall be life imprisonment or 

imprisonment for some lesser term;  

b. where the penalty or maximum penalty for the principal offence (not being treason or murder) is life 

imprisonment, the penalty for the attempt shall be imprisonment for a term not exceeding twelve 

years; 

c. in any other case, the penalty for the attempt shall be a penalty not exceeding a maximum of two-

thirds of the maximum penalty prescribed for the principal offence.  

4.  Where the principal offence is an indictable offence, an attempt to commit that offence shall also be an 

indictable offence; where the principal offence is a minor indictable offence, an attempt to commit that 

offence shall also be a minor indictable offence; and where the principal offence is a summary offence, 

an attempt to commit that offence shall also be a summary offence. 



sufficiently proximate to the commission of the said crime and not seen to be merely 
preparatory to it.  

• The definition was approved in R v Irwin [2006] 
• 'Accordingly, an attempt is committed when a person takes some step or steps towards the 

commission of a particular offence, which go further than mere preparation to commit the 
offence and which may fairly be described as sufficiently proximate to the commission of the 
offence.' R v Finnigan (No 2) [2015] 

  
The Last Act or the Point of No Return 

• The test of proximity was that the defendant must have …. Crossed the Rubicon, burnt his 
boats, or reached a point of no return. DPP v Stonehouse [1977] 

• No other act would be required by an accused to complete the crime. R v Eagleton (1855) 
• So has a defendant reached that part of the series of acts, which if not interrupted, frustrated, 

or abandoned would inevitably result in the commission of the intended offence? 
  
Unequivocally test 

• The conduct is without equivocation an attempt to commit the crime. Unambiguous 
classification of the conduct in question. 

• 'An act done with intent to commit a crime is not a criminal attempt unless it is of such a 
nature as to be itself sufficient evidence of the criminal intent with which it is done. A criminal 
attempt is an act which shows criminal intent on the face of it. The case must be one in which 
[the thing speaks for itself] applies… That [an accused's] unfulfilled criminal purposes should 
be punishable, they must be manifested not by his words merely, or by acts which are 
themselves innocent or ambiguous significance, but by overt acts which are sufficient in 
themselves to declare and proclaim the guilty purpose with which they are done.' R v Baker 
[1924] 

• The test seems confusing and an unnecessary distraction from the need for proximity and loos 
at the subjective element.  

• Strong criticised and has found little support. 
  
Substantial step towards commission of the offence or more than mere preparation? 

• This test asks has the accused gone a 'substantial distance' towards committing the offence? 
  
More than merely preparatory? 
'The line of demarcation between acts which are merely preparatory and acts which may amount to 
an attempt is not always clear or easy to recognise. There is no rule of thumb test. There must 
always be an exercise of judgment based on the particular facts of the case. It is, we think, an 
accurate paraphrase of the statutory test and not illegitimate gloss upon it to ask whether the 
available evidence, if accept, could show that [D] has done an act which shows that he has actually 
tried to commit the offence in question, or whether he has only got himself in a position or equipped 
himself to do so. '  
  
An example of Substantial steps 
R v Tosti [1997]:  

• Two accused of attempted to burgle a barn. Around midnight, they were disturbed examining 
the padlock on the barn door, but ran off when they realised they were being watched. Their 
cars were parked in a lay-by nearby, ad hidden in a hedge between the cars and the barn was 
an oxy-acetylene cutting set. 

• Held: Contrasting Geddes, the just had been entitled to find that their attempts were more 
than merely preparatory. It was an attempt 

R v Campbell (1991): 

• D planned to rob a post office. He drove to the post office on a motorcycle, walked towards 
the post office wearing a motorcycle helmet. D carried an imitation gun and had a threatening 



note in his pocket, which he planned to hand over to cashier. D was fortunately arrested 
before he entered into the post office. 

• Held: D had not 'embarked on the crime proper', he had not entered the post office, he had 
not attempted to remove the imitation firearm, he was not wearing a disguise, and his acts 
were 'merely preparatory'. He 'had not even gained thee place where he could be in a position 
to carry out the offence'. 

Attorney General's Reference No 1 of 1992 

• D attempted to have sexual intercourse with a girl without her consent, whilst in an 
intoxicated state. He pulled her behind a hedge and forced her to the ground. He laid on top of 
her, lowered his trousers and interfered with her privates. He was unable to attempt 
penetration and have sexual intercourse with her.  

• Held: D's actions were more than merely preparatory. He did not have to attempt or achieve 
penetration for attempted rape. 

R v Jones (1990) 

• D attempted to murder V. First he bought a shotgun, sawed off the end of the barrel and test 
fired it. Later he climbed into the back of Vs close and told him to drive to a secluded place. D 
removed the shotgun from his bag and pointed it at V. The safety catch of the gun was on. V 
grabbed the gun and threw it out the window and made good his escape. 

• Held: D must come close to committing the full offence, but there may be some acts left to 
perform before the substantive offence is committed. D had still had to remove the gun's 
safety catch, put his finger on the trigger and pull it, but he had performed sufficient acts that 
were more than 'merely preparatory'. 

  
Example: 

• Look for a completed offence first (i.e PE and FE made out) 
• If no completed offence - consider alternative, completed, lesser offence e.g. rape -> indecent 

assault, murder -> cause harm. 
• If no suitable alternative offence, or attempt of more serious appropriate (according to 

penalty range and stigma) 

• An attempt can be charged or be an alternative verdict for a completed offence 
o Criminal Procedure Act 1921 s 140 (superior courts) 

• Consider whether the law of attempt applies; whether the offence can be attempted 
o Presumption is offences can be attempted: s 270A(1) CLCA: 'Subject to subsection (2), a 

person who attempts to commit an offence (whether constituted by statute or common 
law) shall be guilty of an offence.' 

o Can be rebutted by 

• Statutory attempts  
• Statutory exclusions - express in the legislation  

o If presumption rebutted - prosecution cannot proceed on the attempted offence 
o If presumption not rebutted - prosecution can proceed on the attempt offence. 

• Apply the law of attempt to the case  
o Look at fault element first 

• INTENTION! (Including strict liability and absolute liability); Giorgianni v R (1985); R 
v Knights (1992)  

• Also applies to offences where there is no need for intention 
• Except rape - can be recklessness: R v Evans (1987) (afflicts with HCA: authority 

could be in doubt) 
o Physical element: factual analysis - beyond mere preparation R v Finnigan (2) [2015], last 

act: R v Geddes [1996]. 
 

 


