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2.4 Involuntary Manslaughter by Unlawful and Dangerous Act 

Establishing the elements of involuntary manslaughter by unlawful and dangerous act    

1. Voluntary act that is unlawful  

• The conduct of XYZ was voluntary in that it was conscious and willed. The court may look at a series of 

events (Butcher; Ryan).  

• Must be a breach of criminal law – crimes act  

• Wilson v R – there needs to be criminal liability for the offence but it is unclear where the line is to be 

drawn for mere technical breaches of law (R v Pullman) 

• R v Lowe – an unlawful omission will not suffice, must be an act  

2. Causation 

• Factual causation  

“But for” test – but for the accused conduct, the victim would not have died  

Can be more than one cause of death, only have to prove it was the factual cause of death  

• Legal causation  

Operating and substantial cause test – the conduct was the operating and substantial cause of death 

conducted as part of an ordinary series/chain of events that flowed from the act (Hallet)  

Any intervening act or event to break the chain of causation – (Jordan, Smith, Evans and Gardiner) – 

discuss all cases, reconcile palpably wrong in Jordan did break the chain of causation but in Smith and 

Evans & Gardiner, thoroughly bad and inept, incomplete, unreasonable medical treatment did not break 

the chain 

3. Death 

• R v Mitchell - It does not matter whether the unlawful and dangerous act was aimed at the victim  

4. D’s unlawful act also created an appreciable risk of really serious injury  

• WILSON TEST: 

o Would a reasonable man in the accused position, performing the very act which the accused 

performed, have realised that he was exposing another or other to an appreciable risk of serious 

injury? 

§ Describing a reasonable person 

• The person who has the same physical characteristics, mental capacity, age as D 

and has the actual knowledge and skills or experience D has and any such skill, 

experience or information that a ordinary person in the community would have  

o R v Edwards – normal fortitude and strength of mind 

o R v Watson – any knowledge of peculiarities of V if they would be 

known to the reasonable observer  

• Considerations that will not be applied: 

ELEMENTS: INVOLUNTARY MANSLAUGHTER BY UNLAWFUL AND DANGEROUS ACT 
(1) Voluntary act or omission  

(2) Causation 

a. Factual causation 

b. Legal causation 

(3) Death 

(4) D’s act that causes V’s death is unlawful; and  

(5) D’s unlawful act is also dangerous (Wilson v R) 
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o R v Ball - that a result of the mistaken belief by D  

o R v Wills – relate to the idsyncrasies and the emotional state of D 

o R v Wills – involve intoxication to the extent that it clouds D’s 

reasoning  

§ Would a reasonable person appreciated the risk they were putting V in  

• Qualitative test  

• Risking that person to really serious injury  

• “Appreciable risk of serious injury” refers to the level of advertence  

o R v Gould – the court held that using the word likely in the Wilson 

test is incorrect  

 

Kerr v The Queen [2015] VSCA 135 

• “Dangerous means that a reasonable person in the position of the applicant performing the act or acts realised that 

they were exposing V to an appreciable risk of injury. This is an objective test. This means that the prosecution 

does not need to establish that D actually realised that what she was doing was dangerous. When I say ‘serious’ 

what matters is what a reasonable person of ordinary strength of mind in her position would have realised, and 

when I say ‘in D’s position’, I am referring to a person with her relevant personal attributes; that includes her age, 

physical condition including relevant size and fitness. It also includes knowledge”  

• must not take degree of intoxication into account, the reasonable person is assumed not to be under the influence 

of alcohol  

o if a defendant who commits an unlawful act but claims they did it because they were drunk/high – 

objective test – does not matter. 

• When I say serious injury, I am not using a technical legal phrase. Once again, they are ordinary English words. 

It’s for you to determine what they mean but I would point out that this is a lower level of harm than is required for 

the third element of murder.  

 

R v Edwards 

Facts: V and friends were rejected by security guard at a hotel, A got hold of V and A engaged in a sleeper hold for 5.5 

minutes and V dies. A is convicted of MS and appeals, defence argues the application of an objective test is incorrect and 

should be a subjective test or that the law should be clarified.  

Court: the question that arises that if a reasonable person in A position would realise that the sleeper hold for 5 and a half 

minutes could result in death?  

The court also said it is an objective test, not subjective, takes into account want the A knew and also apply common sense.  

 

Qualities that will not transfer from A to a reasonable person:  

1. Mistake 

2. Idiosyncrasies and the emotional state 

3. Intoxication  
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RECKLESS MURDER v MANSLAUGHTER 
Reckless Murder 

• Foreseeable probability 

• Death or really serious injury (GBH) 

• The test is SUBJECTIVE 

o Look at D knowledge that death or GBH will probably result from his or her act/omission 

 

Manslaughter (unlawful or dangerous act) 

• Appreciable risk (actual exposure) 

• Serious injury 

• OBJECTIVE TEST 

o Reasonable person in D position  

 

Statutory Charges: S. 4a  Manslaughter – single punch or strike taken to be a dangerous act 
Not a crime – this is an interpretation of an element.  

• Does not apply to murder  

(1) This section applies to a single punch or strike that—  

 (a) is delivered to any part of a person's head or neck; and  

 (b) by itself causes an injury to the head or neck.  

(2) A single punch or strike is to be taken to be a dangerous act for the purposes of the law relating to  manslaughter 

by an unlawful and dangerous act.  

(3) purposes of subsection (2), it is irrelevant that the single punch or strike is one of a series of punches or 

 strikes.  

(4) A single punch or strike may be the cause of a person's death even if the injury from which the person dies is not 

the injury that the punch or strike itself caused to the person's head or neck but another injury resulting  from an impact 

to the person's head or neck, or to another part of the person's body, caused by the punch or strike. Example If a person 

punches another person to the head, and that other person falls, hits their head on the road, and dies from the injury resulting 

from their head hitting the road, the punch may be the cause of their death.  

(5) Nothing in this section limits the circumstances in which a punch or strike may be an unlawful and  dangerous act 

for the purposes of the law relating to manslaughter by an unlawful and dangerous act.  

(6) In this section— injury has the same meaning as in Subdivision (4); strike means a strike delivered with any  part 

of the body. 
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2.5 Involuntary Manslaughter by Criminal Negligence  

Establishing the elements of involuntary manslaughter by criminal negligence   

1. Voluntary act  

The conduct of XYZ was voluntary in that it was conscious and willed. The court may look at a series of events 

(Butcher; Ryan).  

2. Causation 

a. Factual causation  

“But for” test – but for the accused conduct, the victim would not have died  

Can be more than one cause of death, only have to prove it was the factual cause of death  

b. Legal causation  

Operating and substantial cause test – the conduct was the operating and substantial cause of death 

conducted as part of an ordinary series/chain of events that flowed from the act (Hallet)  

Any intervening act or event to break the chain of causation – (Jordan, Smith, Evans and Gardiner) – 

discuss all cases, reconcile palpably wrong in Jordan did break the chain of causation but in Smith and 

Evans & Gardiner, thoroughly bad and inept, incomplete, unreasonable medical treatment did not break 

the chain 

3. Death 

4. Establish a duty of care / standard of care  

5. Establish there was a breach of duty of care  

6. Level of breach must be sufficient to justify criminal sanction  

 

ESTABLISHING A DUTY OF CARE / STANDARD OF CARE  

• D’s voluntary act or omission to act must be in breach of a duty of care owed to the victim 

• Whether a duty of care is breached in regard to a particular person is governed by ordinary negligence principles  

• Where criminal liability is predicated on an omission to act – requires D to have made a conscious decision to 

refrain from acting under circumstances in which the law imposes a duty to act  

• Applies to acts and omissions:  

o Act – general duty under tort law not to harm others 

o Omission –need to show special duty relationship or where a person voluntary assists a helpless person  

 

 

 

 

 

 

ELEMENTS: INVOLUNTARY MANSLAUGHTER BY CRIMINAL NEGLIGENCE 
(1) Voluntary act or omission  

(2) Causation 

a. Factual causation 

b. Legal causation 

(3) Death 

(4) Duty of care / Standard of care   

(5) Breach of duty of care 

(6) Level of breach sufficient to justify criminal sanction 
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DOC imposed in the following circumstances:  

1. Statute 

2. Status relationship 

3. Assumed a contractual DOC 

4. Voluntary assumed the care of another and so secluded the helpless person so as to prevent others from rendering 

aid  

 

Standard of care 

• What a reasonable person would do in the circumstances  

 

Nydam v The Queen  

Facts: A and V in a relationship, V works in a hair salon, A walks in and throws petrol on V and sets it alight by lighting 

and throwing a match and says “you will pay for this”. V dies along with another. A says that all his actions were in accident 

and did not realise what he was doing. A also behaves remorsefully, upset, etc.  

Issue: What offence is applicable – and was the defendant convicted of the right crime  

Standard of care: looked at in an objective way (reasonable person), physical and mental limitations will not be taken into 

account.  

 

ESTABLISHING A BREACH OF DUTY OF CARE  

• Text book – objective standard, what would a reasonable person do? Is it so difference that you can hold someone 

accountable  

• According to Edwards – based on probability, not possibility  

• Negligence is generally defined as conduct that falls below the standard required by law for the protection of 

others against unreasonable risk of harm 

o In ascertaining if a persons conduct meets this criteria, the law considers:  

§ The social utility of the conduct in question 

§ The magnitude of the risk involved in the conduct  

§ The likelihood that the risk will materialise  

§ The burden involved in taking appropriate measures to minimise or eliminate the risk  

 

LEVEL OF BREACH SUFFICIENT TO JUSTIFY CRIMINAL SANCTION  
Central question: is the level of breach by D sufficient to justify criminal sanctions?  

• Nydam v The Queen 

o Determine whether D behaviour in the circumstances is such a great falling short of what is required of a 

reasonable person to warrant punishment under the criminal law 

• Andrews v DPP  

o Considered a breach by D is ‘wicked gross culpable and complete’  

R v Taktak  

Facts: Drug dealer tells D to pick up drug addicted prostitutes to bring to a party to use their services and will pay in 

drugs/money. Once drug dealer is finished with them, one has left and V is passed out and wants D to pick her up and get rid 

of her. Unsure on TOD but at some point D realises something is wrong, attempts to renders aid and cannot happen, call 

medical personnel and states that she has been dead for hours.  

Can D be held accountable for her death?  

Issues:  
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• Was there a DOC? Yes, circumstance 4 (actions were voluntary).  

• Was there a breach of DOC?  

o In order to determine, there cannot be just negligence, there must be something wicked and beyond mere 

negligence  

o D was not medical personnel, a heroin addict and did try to help her.  

• Was there causation?  

o No – there is no medical certainty of when she died so therefore legal causation cannot be attributed to D 

and culpability cannot be established  

 

Motorists  

Where death is caused by motor accidents, juries have traditionally been reluctant to convict the offender of involuntary 

manslaughter. In the hope that juries would find it more palatable to convict for deaths caused by criminal negligence 

involving the use of motor vehicles, Victoria has enacted the offence of culpable driving causing death.  

 

Medical Negligence 

Juries have been reluctant to convict doctors of manslaughter of a person under their treatment. There is no sound legal 

reason, however, why medical treatment which is the legal cause of death and satisfies Nydam standard should escape 

manslaughter by criminal negligence. 

	  


