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Identify the cause of action 

• Substantive law determines the cause of action and against whom the action is taken e.g. negligence, 
breach of contract etc. 

Multiple causes of action 

Joinder of causes of action 

• SCCR r 30(4) – multiple causes of action can be joined in the one proceeding 
o E.g. negligence and nuisance 

• Risk of proceedings being extended or made inefficient is constrained by same power of disjoinder 
that exists for parties inappropriately joined 

• Efficiency and avoiding multiplicity of proceedings suggests that a proceeding should include all 
those involved in the dispute and all aspects of the dispute (SCA s 27) 

o Avoids cost of having separate proceedings over different aspects of the dispute 
o Avoids risk of different courts coming to different conclusions about the same dispute 

Who are the appropriate PARTIES to the proceedings? 

Capacity – are they capable of being sued? 

• E.g. do the proposed parties have financial and emotional resources to undertake litigation? Does the 
proposed D have the financial capacity to meet any judgment? 

• Capacity issues - examined by determining categories of incapacity 
o minors (under age 18) 
o mental capacity 

 Test = party must be able to understand nature and consequences of the decisions 
about the litigation a party is required to make (Murphy v Doman) 

o Litigation guardian is appointed on minor’s or disabled person’s behalf (SCCR r 79) 
o Bankrupts (Bankruptcy Act 1966) 

 A creditor cannot commence proceedings without leave of the court 
o Corporations (Corporations Act 2001) – must be sued in correct name 

 ASIC searches to ensure right corporate body, right name and right registered 
address. 

o Companies in liquidation (Corporations Act 2001) 
 Must have leave of the court in order to sue 

o Partnerships & Unincorporated bodies (SCCR r 85-88) 
 Can be a challenge – some parties don’t necessarily have legal personality 

o Deceased persons (Survival of Causes of Actions Act 1940 & SCCR r 76) 
o governments or statutory bodies (Crown Proceedings Act 1972) 
o public interest litigation 

 individual members cannot commence cases on behalf of the public or in the public 
interest unless the member of the public suffers special damage or has a special 
interest to protect 

Interveners and amicus curiae 

• interveners = persons who are not parties to the action but whose legal interests are substantially 
affected by the outcome of the litigation (SCCR r 89 – on application of party to intervene) 

o Use of interveners is RARE 
o Levy v Victoria – need a legal interest which is in some way affected – a person is willing to 

offer the court a submission on law or relevant fact, which will assist the court in way in which 
the court would not otherwise have been assisted 

o Most common in public law litigation e.g. Australian States often utilise their statutory right to 
intervene in constitutional matters. 

o Interveners do not have right to raise issues not raised by the parties 
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• Amicus curiae = persons who act as a friend of the court, assisting by providing info or argument that 
would not otherwise be presented.  

o Their legal interests are not directly affected – thus have fewer rights than intervener 
• If a person’s rights are so affected that the scope of intervention is large it would seem more 

appropriate for the person to be joined as a party and have its procedural rights and obligations 
determined on that basis. 

Multiple parties 

Joinder of parties 

• questions of joinder can arise before and after commencement of cases 
• SCCR r 73(1) – a single action may be brought by two or more plaintiffs if: 

(a) They each claim to have a cause of action against the same D arising from the same or 
similar facts; or 

(b) The claim of each involves the determination of common questions of law and fact; or 
(c) the Court gives its permission 

• SCCR r 73(2) – a single action may be brought against two or more defendants if: 
(a) The claim against each arises out of the same or similar facts; or 
(b) The claim against each involves the determination of common questions of law and fact; or 
(c) the Court gives its permission 

• SCCR r 74(1) – after the case has commenced, the court may, on application or its own initiative, 
order a person who is not a party to the case be joined as a party 

• SCCR r 74(2) - the Court may, on application or on its own initiative, order the disjoinder of a party if 
satisfied that it is in the interests of the efficient administration of justice to do so. 

o The need to contain costs and prevent delay is a powerful consideration in determining 
whether parties should be added. 

o Parties are not to be joined if unfairness, practical difficulties, complexity or inefficiency would 
arise. 

• There are circumstances where the court rules require joinder of other parties. 
o Common when different persons are either jointly liable, or jointly entitled to the same relief 

• Efficiency and avoiding multiplicity of proceedings suggests that a proceeding should include all 
those involved in the dispute and all aspects of the dispute (SCA s 27) 

o Avoids cost of having separate proceedings over different aspects of the dispute 
o Avoids risk of different courts coming to different conclusions about the same dispute 

Secondary actions 

Counterclaims 

• Counterclaim (cross claim) = separate claim by the D against the P – can be an entirely new 
dispute or arise out of the existing dispute 

• Common and often are a major tactical response to a claim – can distract the P and require them to 
react to the D and provides the D with something to negotiate 

• SCCR r 35 – commencement of cross claim 

 Third party notices + contribution notices 

• Often a D may seek to argue that any default on its part was due to conduct of other persons, or that 
its liabilities were to be met by other persons, or that the subject matter of the proceeding was 
connected with its claims against another person. 

• If such a person is not already a party, they can be brought into the proceeding by the defendant filing 
originating process in the court against the third party (SCCR r 36(1)). 

• D issues a third party notice to the third party, notifying them that the D is claiming whatever relief 
may be ordered against the D by a successful P in the initial action. 

o E.g. for contribution for a tort where the D argues the damage suffered was the result, in total 
or in part, of another person’s tortious conduct. 
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o Third party becomes the D, and the original D is regarded as being equivalent to a P in the 
third party proceeding. 

• If the P fails against the D in the original action, the third party action becomes irrelevant – if 
this is likely, the P should consider joining the third party as a D to the initial claim. 

• Where an original D claims that another original D has contributed to the first D’s liability to the 
original P or has indemnified the first P, the first D may file a contribution notice against the second 
D (SCCR r 35(2)). 

Other considerations affecting joinder 

Anshun estoppel 

• Enables a D to seek a stay of an action on the grounds that it is so closely connected to an already 
litigated claim that it should have been litigated in the earlier proceeding. 

Port of Melbourne Authority v Anshun Pty Ltd: 
• HC found there was no reason to prevent the indemnity claim being brought in the first proceeding 

o The second action was ‘so closely connected with the subject matter of the first action that 
it was to be expected that it would be relied upon as a defence to that claim and as a basis 
for recovery’ – thus it should not be allowed to proceed. 

• HC was concerned the second action would add costs + lead to a separate judgment on the 
amount the parties were required to pay each other (which might be inconsistent with the first 
action). 

Costs implications 

• Significant cost implications for those parties who unnecessarily or inappropriately join parties. 
• Cost shifting rule – requires losing parties in litigation to pay the reasonable legal costs of the 

successful party. 
• ‘Bullock order’ – allows a successful P to include the costs of the successful D in its claim for costs 

from the unsuccessful D. 
o It is clear that a P should not be allowed to include the costs of the successful D where the P 

had unreasonably sued the successful D. 
o However, even where the P had reasonably joined the successful D it does not mean that the 

unsuccessful D should pay the successful D’s costs. 

Consolidation and joint trials 

• Consolidation is a question that could arise when litigators decide whether joinder is appropriate. 
• Arises when two or more separate cases with common issues have been commenced in court. 
• Court can order the merger of the cases so they proceed as one – minimises multiplicity of cases 
• With an order for joint trials, the proceedings proceed separately through the pre-trial stage but are 

ordered to be heard at the same time, with the evidence of one being taken as evidence in the other 
proceeding. 

• SCCR r 31(1) – The Court may, on its own initiative or on application by a party, order the 
consolidation of separate actions into a single action. 

Representative proceedings (class actions) 

• Where a party takes proceedings not only on its own behalf but on the behalf of others. 
• Class actions in SA have tended to proceed in the FC rather than the SC 
• SCCR r 80 – bringing a class action where common interest exists 

o (1) ‘If a group of persons has a common interest in the subject matter of an action or 
proposed action and a member of the group is authorised in writing by the other members of 
the group to bring or defend the action as representative of the group, the person may bring 
or defend the action as representative of the group’. 

o (4) written authorisation must contain a list of the names/addresses of persons authorising 
• SCCR r 81 – court’s power to authorise class action 
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o the Court may ‘authorise a P to bring an action as representative of a group with a common 
interest in questions of law or fact to which the action relates’. 

o Difference to s 80 = P is taking action on behalf of a class which is identified by description 
and not by named identity – so people who fall in that class may have their legal rights 
determined without them ever being involved in (or knowing) the case 

• FCA 1976 Part IVA – s 33C: 
o Class action can be taken by 7 or more persons who have a claim against the same person if 

the claims arise out of similar or related circumstances and give rise to a substantial common 
issue of law or fact. 

• Most representative actions are settled – requires court to approve settlement 

Carnie v Esanda Finance Corp Ltd – broad interpretation to traditional approach 
• the Ps were suing on their own behalf and on behalf of all other persons who had entered into the 

same sort of loan agreement with the D, using NSW SCR r13 (allowed for class actions where 
numerous persons had ‘same interest’). 

• HC interpreted the ‘same interest’ broadly – held the represented Ps had same interest and they 
stand to be equally affected 

• NOTE: change from ‘same interest’ to ‘common interest’ in SA 
 


