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3.3.3 Certainty of Objects 

The Court must be able to identify the objects of the trust. The test for certainty that must be 

satisfied depends on the type of trust. 

A special power of appointment will be valid if the trustees can say with certainty that any 

given individual is or is not a member of the class of objects of the power (the ‘criterion 

certainty’ test). A hybrid power of appointment will be valid if the members of the excluded 

class of beneficiaries satisfy the criterion certainty test. 

Where a trust imposes an obligation to apply the trust property in accordance with the 

settlor’s directions, a power is a discretion exercisable with respect to property to which the 

person exercising the power is not solely entitled. 

 Many trust instruments contain both obligations and powers. It is essential to consider the 

validity of the trust obligations and powers separately, because the test for certainty of objects 

may be different, and courts must be satisfied trusts are workable if trustees are obliged to 

administer them. 

Criteria such as ‘residence’ used in trust instruments are imprecise, and give rise to a question 

of fact. This is evidential uncertainty, as opposed to conceptual uncertainty (eg a trust for ‘my 

old friends). Evidential uncertainty will not cause a trust power to fail, conceptual uncertainty 

will. 

One way of overcoming conceptual uncertainty is to provide the opinion of a third party to 

resolve the ambiguity (who may be a trustee). In Re Tuck’s Settlement Trusts a will requiring 

the beneficiary to be Jewish and married to an ‘approved wife’ with any disputes being 

resolved by a chief rabbi was upheld. However a settlor cannot oust the jurisdiction of the 

court by giving the trustee/3P conclusive power to construe the terms of the trust. 

For a fixed interest trust, ‘list certainty’ must be satisfied. This means that the identity of all 

the beneficiaries must be known at the time of the distribution of trust property. If the 

existence or whereabouts of a beneficiary is unknown, their share can be paid into court until 

the uncertainty is resolved. 

Fixed interest trusts 

• “List certainty” required at the date the property is to be distributed 

• It is necessary to be able to make a list of all beneficiaries at the date of distribution. 

o Kinsela v Caldwell: - distribution date and not date of drafting 

• A trust is not uncertain merely because the actual persons to whom the distribution 

will be made cannot be known in advance of the date of distribution; it is sufficient 

that the provisions of the trust ensure that upon that date the beneficiaries can be 

ascertained with certainty. 

 

McPhail v Doulton (Re Baden’s Deed Trusts) 

Facts: Settlor executed a trust instrument for the benefit of any of the officers and employees 

or ex-officers or ex-employees of Matthew Hall and Company or to any relatives or 



dependants of any such persons in such amounts at such times and on such conditions (if any) 

as they think fit. After the settlor’s death, the validity of the will was challenged by his next 

of kin. The initial question was whether the clause gave the trustees a mere power or a trust 

power. If it was a trust power, it would fail the list certainty test, but might satisfy the 

criterion certainty test. 

9. (a) The Trustees shall apply the net income of the Fund in making at their absolute 

discretion grants to or for benefit of any of the officers and employees or ex-officers or ex-

employees of the Company or to any relatives or dependents of any such persons in such 

amounts at such times and on such conditions (if any) as they think fit and any such grant 

may at their discretion be made by payment to the beneficiary or to any institution or person 

to be applied for his or her benefit and in the latter case the Trustees shall be under no 

obligation to see to the application of the money. 

House of Lords: 

• Unanimous: the instrument created a trust rather than a bare power 

• Majority: the test of certainty of objects for trust powers is the criterion certainty test 

• Test for certainty for trust power: 

o Criterion/linguistic/semantic certainty BUT must have administrative 

workability 

o Could be a trust that forms nothing like a trust so that it is administratively 

unworkable - only a special class can possibly be certain for a trust power - 

hybrid trust power would cause administrative workability 

• Validity of trust powers 

o Distinction between trust and mere powers is narrow - they are both powers 

exercised discretionary 

o They are both fiduciaries 

o Trustee with a bare power has to consider whether to exercise it, and when 

carrying out exercise has to consider whether someone falls within it 

o Have to know permissible area of selection and consider in individual cases - 

were they within the power, and within the class, is an exercise of the power 

appropriate? 

• Trust power is similar - same duty but has to exercise it 

• Power of selection doesn’t mean you have to make a list of all potential beneficiaries, 

have to select a beneficiary 

• Trustee with a duty to exercise will make a wider and more systematic survey 

o Distinction between trust and powers is extent of duty 

o Have to distribute, so have to look carefully as to who it needs to be 

distributed to 

• Court will attempt to give effect to settlor’s intention in best possible way - doesn't 

require equal distribution - if they wanted that settlor would have put that in a clause 

• Difficulty obtaining whereabouts of the class - evidential uncertainty - does not render 

gift invalid  



• Difficulties of evidence do not present a problem - court will make a ruling to try and 

find as many beneficiaries as possible 

• Trust powers for a general class fail for uncertainty. 

o Trust powers for a hybrid class fail. 

o Trust powers: will only be valid if for a special class. The special class must 

be specified with sufficient certainty ie criterion certainty test applies. 

• Trust will fail if it is ‘administratively unworkable’.  

Lord Wilberforce: 

• Trustees are under a duty to survey the class of beneficiaries and enquire into the 

needs and qualifications of any beneficiary to whom an appointment of trust money 

was being considered 

• It does not seem satisfactory that the distinction between trust and mere powers is so 

artificial 

• Any trustee, whether compelled to by a court or not, would surely make it his duty to 

know what is the permissible area of selection and then consider responsibly whether 

a contemplated beneficiary was within the power 

• A trustee with a duty to distribute would surely never require the preparation of a 

complete list of names, which anyhow would tell him little that he needs to know 

o Would examine the field by class and category, might make diligent and 

careful enquiries, as to the composition and needs of particular categories and 

individuals within them 

• There are differences between trusts and powers, but should they be so great as that in 

one case complete ascertainment is needed, but not in the other? 

• Here there is a trust power 

• Therefore must consider whether the court should proceed on the basis that the 

relevant test is the certainty test: 

o A power is valid if it can be said with certainty whether any given individual 

is or is not a member of the class and does not fail simply because it is 

impossible to ascertain every member of the class 

o In the later case it is said to be necessary that the whole range of objects 

should be ascertained or capable of ascertainment 

• The wide distinction between validity test for powers and trust powers in unfortunate 

and wrong… and the test for the validity of trust powers ought to be similar to that in 

Re Gulbenkian’s Settlements: the trust is valid if it can be said with certainty that any 

given individual is or is not a member of the class 

• If there is a trust power and the trustee doesn’t exercise it, the court will in the manner 

best calculated to give effect to the settlor’s intentions 

• Emphasise distinction between semantic uncertainty which, if unresolved by the 

court, renders the gift void and difficulty in ascertaining the existence or whereabouts 

of members of the class where the court can make a decision 

• May be a third category – class of beneficiaries is so hopelessly wide as not to form 

anything like a class so the trust is administratively unworkable 



• Do not think that a discretionary trust for relatives even of a living person falls within 

this category 

Outcome: unanimous: the trust should be remitted to the Chancery Division to determine 

whether it satisfied the criterion certainty test. 

The trust power would have failed if list certainty was required, as it was impossible to draw 

up a list of all employees, former employees and their relatives and dependants. 

It is not necessary to make a list of objects of bare powers and trust powers: 

Re Gulbenkian’s Settlement [1968] 1 Ch. 126 at 134; SB 14.4a 

Facts: A trust was constituted with power to appoint property for any person or persons in 

whose house or apartments or in whose company or under whose care or control or by with 

whom the said Nubar Narkis Gulbenkian may from time to time be employed or residing. 

The parties agreed the clause created a bare power and the court took it on that basis. Father 

did not want his son to get money all at once, rather in stages through other people (spent 

thrift clause) - money could go to anyone employing his son, caring for the son and residing 

with him, or with who he was residing. 

Counsel argued possible uncertainty rested in 

• meaning of ‘residing’ 

• persons ‘with whom’ he was residing 

• persons in ‘whose company’ he was residing 

• persons ‘under whose care or control’ he was residing. 

House of Lords: 

• Power was valid 

• Possible to say of any individual that he was or was not a person with whom Nubar 

Gulbenkian was residing, or that he had or had not employed Nubar Gulbenkian 

• What are obligations on power holder? 

o Power doesn’t have to be exercised - if person wants to exercise it, they need 

to know what the class is (needs to understand the definition, and the court 

needs to know whether the exercise was property 

o If donee wants to exercise power, must be able to know if person is within the 

class and once power has been exercised, court must be able to know with 

certainty if the exercise of the power was proper.  

 

------------CONTINUED IN FULL VERSION---------- 

 



Quistclose Trusts 

In some cases, the court will superimpose a trust relationship on top of a contractual or debt 

relationship. Here, X may have received the money as trustee to apply solely for the purpose 

specified by the lender. 

A Quistclose trust will not be possible where it conflicts with a statute governing the parties 

relationship (LSB v Gillepsie-Jones). 

1. Mutual Intention 

a. Purpose: must be mutual intention that the sum should be used exclusively for a 

particular purpose, and not become part of the lender’s ordinary assets (Quistclose; 

AETT, Gummow J). 

i. Can be inferred from nature of transaction and construction of words (Salvo) 

ii. Examples: to pay dividend (Quistclose); to buy property (Twinsectra) 

b. In favour: 

i. Words “exclusively” or “only” interpreted as intention to return if not applied 

for that purpose (Quistclose, Lord Wilberforce) 

ii. Money paid into separate account (Quistclose; Salvo), best evidence (Quince) 

iii. Borrower receives commission (Quince) not lender intention for B to have title 

c. Against: 

i. Mere preference by lender for money to be used in a certain way (AETT) 

ii. Money is mixed with other assets (AETT) 

iii. Lender would have given money even if specific purpose failed (AETT) 

2. Certain Subject Matter 

a. See analysis above 

3. Certainty of Object: contentious in Australia as express trust analysis preferred. Cases never 

heard at a stage where the condition has not already failed. 

a. Express Trust Analysis 

i. Primary express trust: held by the debtor as trustee for identifiable beneficiary 

1. Creates issues where trust is for a purpose- no certainty of object 

ii. Secondary express trust: if condition fails, debtor holds the property on trust 

for the lender. 

b. Resulting Trust Analysis (English Approach; Twinsectra per Lord Millett) 

i. Lender gives the money to debtor as trustee to apply for a purpose, and retains 

beneficial ownership until that purpose is fulfilled 

ii. Certainty of Object satisfied because beneficiary is lender 

iii. BUT: can lender call money at any time? RT inconsistent with deliberate 

character of the transaction 

4. Consequences 

a. Purpose satisfied but no repayments: lender has action for breach of loan in contract. 

b. Purpose not satisfied: the lender has an action for breach of trust. In a better position 

than all other unsecured creditors as they have an equitable proprietary interest. 

If there is a QT trust over land, then under the express trust analysis the trust will need comply with s 

53 requirements. If over money, do not need to apply as no disposition of subsisting equitable 

interest. 

 

 


