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JURISDICTION 
 
Where Should You Commence an Action? 
Consider questions e.g. 

o Subject matter of the issue – e.g. family law obviously heard in Fam/FC Courts 
o The amount and relief claimed – jurisdictional limits will exclude certain courts 
o Territorial issues 
o What suits the parties 
 

The “natural forum” is sometimes referred to, and includes considerations set out in 
Spiliada [1987] AC 460, e.g. convenience and expense, availability of witnesses, where the 
parties reside/carry out business, law governing the relevant transaction.  
 
 

Territorial jurisdiction 
• Originally: For a Court to have jurisdiction the Defendant had be present in the Court’s 

territorial jurisdiction or must have submitted to its jurisdiction - defendant by being 
present was able to be served with documents filed in Court 

• Current situation: Due to “long arm” service provisions (Service and Execution of 
Process Act 1992 (Cth)) originating process can be served outside one State into 
another 
o Question then becomes: can the proceedings be transferred/stayed if the 

Defendant does not want case to proceed where commenced.  What is 
appropriate? 

o Under the Service and Execution of Process Act s 20, must consider: 
(a) places of residence of the parties and the witnesses likely to be called in the 

proceedings. 
(b) place where the subject matter of the proceeding is situated. 
(c) financial circumstances of the parties. 
(d) any agreement between the parties about court or location. 
(e) law that would be most appropriate to the proceeding. 
(f) whether a related or similar proceeding has been commenced. 

 
 
 

SUPREME COURT 
• Superior court of record’ 
• Inherent jurisdiction to regulate processes and prevent abuse of process (Jago v District 

Court of NSW (1989)) 
•  
SUBJECT/MONETARY JURISDICTION 
• Jurisdiction of SC is set out in the Supreme Court Act 1970 (NSW), s 23: 

o The Court shall have all jurisdiction which may be necessary for the administration 
of justice in New South Wales 

• Unlimited monetary limit 
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EQUITABLE JURISDICTION 
• State supreme court has greatest jurisdiction in equity 
• Supreme Court Act, s 44: 

o The Court of Appeal may, in proceedings before it, exercise every power, 
jurisdiction or authority of the Court, whether at law or in equity or under any 
Act, Imperial Act or Commonwealth Act. 
 

• Examples of equitable remedies include: 
o Injunction 
o Specific performance (performance of contract where damages not sufficient) 
o Damages/compensation (e.g. breach of trust)  
o Rescission (both Common law and equity) 
o Rectification 
o Declarations (both at common law and equity) 

 
 

DISTRICT COURT 
• Limited jurisdiction, arising expressly under statute or implication from statutory 

provisions conferring particular jurisdiction (Grassby v R (1989)) 
o An implied order can be found where a court has jurisdiction under it s statute but 

no provision is made in the statute for the making of an order which is necessary 
to carry out the court’s statutory powers (R v Mosely (1992)) 

o “There is an implied power to do that which is required for the effective exercise of 
its jurisdiction” (TKWJ v The Queen (2002)) 

o A statutory court has the power to do that which is “really necessary to secure the 
proper administration of justice in the proceedings before it” (John Fairfax & Sond 
Ltd v Police Tribunal (NSW) (1986)) 
§ Necessary does not mean ‘essential’ but rather it is to be “subjected to the 

touchstone of reasonableness” (Pelechowski v Registrar, Court of Appeal 
(NSW) (1999)) 

 
SUBJECT JURISDICTION 
• s 44 District Court Act 1973: 

o DC has the power to hear actions which, if brought in the Supreme Court, would 
be assigned to the Common Law Division of that Court: s 44(1)(a)(i) 
§ Common law division of the SC has jurisdiction to hear: GENERAL CASE 

MANAGEMENT (i.e. money claims, contract claims, personal injury, personal 
property damage, claims for possession [excluding land], compensation to 
relatives claims), administrative law, defamation, professional negligence, 
possession list. 

o DC has the power to hear an action of any kind in which the amount (if any) 
claimed does not exceed the Court’s jurisdictional limit, whether on a balance of 
account or after an admitted set-off or otherwise: s 44(1)(a)(ii) 

• In addition to this, the DC is able to hear any proceedings transferred to the Court 
under section 146 (1) of the Civil Procedure Act 2005, irrespective of the amount (if 
any) claimed in those proceedings: s 44(1)(e) 

• See heading “equitable jurisdiction” for further subject jurisdiction 
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MONETARY JURISDICTION 
• The jurisdictional limit of the District Court is $750 000: s 4  

o Despite jurisdictional limit, DC can hear any motor accident claim or any work 
injury damages claim, irrespective of the amount claimed (e.g. work injury claim 
for over 750,000 can be heard): ss 44(1)(d), 44(1)(d11) 

o S 44(2): Interest is ignored for this purpose of determining whether the maximum 
amount for which the action is authorised by this Act to be brought has been 
exceeded or not 

• The jurisdictional limit may be enlarged through s 51 (Consent jurisdiction) 
o s 51(4) of the District Court Act 1973 holds that the maximum amount for which 

judgment may be given in relation to an action is an amount equivalent to 50% 
above the jurisdictional limit of the Court as at the time the action was 
commenced (i.e. $1,125,000) 

o s 51(4), however, hinges on s 51(2), which holds that the Court may exercise a 
jurisdictionary extension of this nature only if: 

(a) a party to the action or cross-claim files a memorandum of consent in 
respect of the action or cross-claim, or 

(b) if no objection to the Court’s jurisdiction has been raised by any of the 
parties prior to three months before the trial of the action commences.  

 
§ In Richards v Cornford (2010) 76 NSWLR 572 (‘Cornford’) the Court of Appeal 

held that the defendants had been given sufficient notice of the plaintiff's 
claim being in excess of the jurisdictional limit through the Amended 
Statement of Particulars. The absence of any express objection by the 
defendants more than three months before the date of trial meant that the 
jurisdictional limit of the District Court was able to be extended to 50% above 
$750 000. Accordingly, the plaintiff was entitled to a full judgment in the sum of 
$959,670. 

§ Cornford highlighted that in order for the jurisdiction of the Court to be 
extended, the Statement of Claim or Statement of Particulars must provide 
sufficiently clear particulars that the claim for damages is in excess of the 
$750 000 limit. In determining whether the particulars are clear enough, the 
Court will consider this question of fact through the eyes of the defendants, 
or their insurers or legal advisors, depending on the circumstances. 

§ In Cornford it was held that although the precise sum of damages claimed was 
not included in the Amended Statement of Particulars, the Court of Appeal 
held that a rough calculation could readily have been made by any person 
familiar with assessing personal injury claims. The Court of Appeal held that 
whether, in a particular case, an adequate identification of the amount claimed 
has been made is a question of fact to be determined by reading the statement 
through the eyes of the defendants, or their insurers or legal advisors, 
depending on the circumstances. In this particular case the Court of Appeal 
held that the defendants' advisors would have known of the jurisdictional 
limit, would have been able to calculate readily the upper limit of the claim 
for economic loss and would have reached a figure in excess of $750 000. 
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EQUITABLE JURISDICTION 
• Only has equitable jurisdiction if:  

o Making claim for equitable damages – s 134(1)(h):  
§ The Court shall have the same jurisdiction as the Supreme Court, and may 

exercise all the powers and authority of the Supreme Court, in 
proceedings for: ... (h) any equitable claim or demand for recovery of 
money or damages, whether liquidated or unliquidated[*] (not being a 
claim or demand of a kind to which any other paragraph of this subsection 
applies), in an amount not exceeding the Court’s jurisdictional limit. 
 

§ This will allow the District Court to deal with those ancillary equitable 
issues which may arise from time to time in cases coming before the court 
involving a claim for debt and damages (Parliamentary Debates, 
Legislative Council, 26 June 1997). 

 
§ TF if in District Court seeking equitable damages - can endeavour to 

establish that claims in equity fall under s 134(1)(h) of the District Court 
Act 1973 

• If not, limited to defence but not separate action/remedy or 
cross claim 

 
o Seeking an ancillary injunction – s 46(1): 

§ (1) ...  the Court shall, in any action, have power to grant any injunction 
(whether interlocutory or otherwise) which the Supreme Court might 
have granted if the action were proceedings in the Supreme Court  
 

§ The power conferred by s 46(1) is a power to grant an injunction only in 
those circumstances where the Supreme Court would grant an injunction 
by way of ancillary relief in proceedings assigned to the Common Law 
Division: Ciccarelli v Cavasinni Developments [2004] NSWSC 788.  

§ Whilst the District Court has only a very limited jurisdiction to grant 
injunctions under its special jurisdiction … in ss 134 and 135 of the District 
Court Act where there is an action at law properly before it, it has greater 
powers to grant an injunction – i.e. all powers of Supreme Court: Young J 
in Overmyer Industrial Brokers Pty Ltd v Campbells Cash and Carry Pty 
Ltd [2003] NSWCA 305 
 

o Relying on equitable defence  
 
Liquidated and unliquidated* 
• When trying to get order from court, sometimes it is certain how much money you’re 

asking for – this is a liquidated amount.  
• Unliquidated – amount that is not agreed upon and no one really knows – e.g. ran into 

someone’s car, get different quotes of damages from mechanic. Cannot easily 
determine how much is owed. If cannot agree, judge looks at the quotes etc and makes 
decision based on this 

 


