
▪ The Boilermakers’ principles were taken more seriously vis-à-vis persona designata. However, 

exercising administrative functions with considerable independence, is acceptable. Only when 

there is a substantial political function, is persona designata unacceptable. 

 

• Thomas v Mowbray: 

- Facts: 

o Criminal Code (Cth), s 104.4: The issuing (federal) court may make an (preventative control) order under 

this section in relation to the person, but only if the court is satisfied that: 

(b) making the order would substantially assist in preventing a terrorist act, or 

(c) the person has provided training to, or received training from, a listed terrorist organisation; and 

(d) the court is satisfied on the balance of probabilities that each of the obligations, prohibitions and 

restrictions to be imposed on the person by the order is reasonably necessary, and reasonably 

appropriate and adapted, for the purpose of protecting the public from a terrorist act. 

o Argument that the control order was different to judicial power. Since it was preventative, it was like 

the court was making (creating obligations), rather than simply interpreting and applying, law. 

- Issue: was this function of the federal court a non-judicial role (and therefore a violation of the sep. of judicial 

power)? 

- Held: the legislation was valid. Court issuing of control orders is not substantially different from the issuing of 

AVOs (preventative measures that impose obligations on individuals). This was a function courts have 

historically done and usually do now. Again, it is beneficial for judges to be the ones issuing warrants (see prior 

cases). 

o The standards in (d) were of adequate legal standard and not too broad and beyond the purview of the 

court (“protecting the public from a terrorist act”). Similar language is used in the constitution. Kirby 

and Hayne dissented on this in that the provision was nebulous and provided little guidance to the 

judges. 

 

Class 17 

State courts and the exercise of judicial power 

• Kable principle: 

- Up until Kable, it was not thought that the sep. of judicial power operated at the state level (Boilermakers’ 

concerned the federal judiciary; there is a recognition that the const. of NSW is flexible; there was much more 

intermingling between the different branches in the states). Kable was the beginning of Boilermakers’ filtering 

down into the states and putting restrictions on what parliament can ask the state courts to do. This is all based 

on the federal sep. of judicial power. 

- Facts: NSW passed Community Protection Act 1994 (NSW) to keep the violent Kable detained for community 

protection purposes. 

- Held: 

o Majority of the HC found this act invalid. It breached the incompatibility principle: since there were no 

allegations and no findings of guilt, the court’s control order was substantially different from the way 

judicial power is usually conducted in similar criminal cases. The act required an “educated guess” as to 

Kable’s future acts – rather than the court applying legal standards. Further, parliament’s decision to 

detain Kable was effectively already decided; the state SC was just used to rubber-stamp that decision – 

the court is effectively being directed by parliament to do something. If there is no discretion or leeway 

given to the court, that equals a breach of judicial independence. Lastly, the act was invalid for singling 

out 1 person for punishment. 

o The majority focused on the integrated court system. 

- Kable principle: 

o A state parliament cannot confer on a state court that exercises federal jurisdiction powers that are 

incompatible with the exercise of federal judicial power 

- Relevant points: 

o State courts can exercise federal jurisdiction (the “autochthonous expedient”). 



▪ The Cth. constitution recognises that parliament may vest any state court with federal 

jurisdiction (per. s 77(iii)). Per the Judiciary Act 1903 (Cth) s 39(2): state courts shall be invested 

with federal jurisdiction in all matters in which the High Court has original jurisdiction (with 

qualifications). 

▪ The NSW Supreme Court was exercising federal jurisdiction in Kable. Despite the concerned 

legislation being from NSW, since Kable’s lawyers raised constitutional questions, that alone is 

enough to grant original federal jurisdiction to the HC. 

o Thus, Ch. III establishes an integrated Australian court system: state and federal courts are interrelated. 

▪ It is inconsistent to have “2 grades of justice” where independence and impartiality is protected 

at the federal level, but not at the state level (where courts may have federal jurisdiction too). 

o Incompatibility principle (judges cannot undertake an administrative role incompatible with their 

judicial function) (from the federal level) – extended to state courts. 

▪ Even if federal judicial powers/jurisdiction is not engaged, state courts must still adhere to the 

federal incompatibility principle 

o But note that the Kable principle is different to the Boilermakers’ principle. 

▪ The judges didn’t conclude that Boilermakers’ had filtered downwards. It was because the state 

SC dealt with federal jurisdiction, that it was required to engage with federal principles. 

▪ The Kable test is also much less onerous than Boilermakers’. 

 

• Fardon v A-G Queensland: 

- Facts: similar facts to Kable, regarding Fardon’s indefinite detention for being a serious sexual offender, 

- Held: the QLD act that allowed Fardon’s continuing detention order was held to be valid and did not breach the 

Kable principle. 

o Gleeson J: unlike Kable, the act did not single out Fardon. The rules of evidence applied. The burden of 

proof was on the AG. There was a right of appeal. The court did have discretionary judgment in 

determining whether Fardon was a serious enough offender to warrant granting the continuing 

detention order – it was not directed by parliament. 

o Again, having SC judges make the preventative orders is not bad. They may be superior to a parole 

board with psychologists etc. (which was an option open to parliament to create) since they are legal 

experts who would know exactly what a judge would consider in sentencing. 

o Dissent by Kirby J: there are rule of law problems. Targeting unpopular minorities (sexual offenders) in 

legislation is not a good development. 

Defining characteristics of State courts 

• Forge: The incompatibility principle protects the institutional integrity of state SCs by protecting its defining 

characteristics. These defining characteristics are traditional functions that the state courts are required to use. 

 

• International Finance Trust Co v NSW Crime Commission: 

- Procedural fairness requires that, when a gov. agency makes a decision regarding a person, that person should 

be notified (especially if they are adversely affected). Notification is the first step. The second step is providing 

an “opportunity to be heard” – allowing them to participate in the decision-making and influence the 

decisionmaker to find favourably for them. Court procedure is very similar. This is a case of judicial and 

administrative decision-making. 

- Facts: the Criminal Assets Recovery Act 1990 (NSW) allowed restraining (s 10) and forfeiture orders (s 22) to be 

placed upon the property and proceeds of criminal assets. 

- Issue: the NSW Crime Commission can apply to the SC, ex parte (in the absence of the party concerned) for a 

restraining order. Was this a breach of procedural fairness? 

- Held: s 10 was invalid and procedural fairness was breached. The party adversely affected by this could not be 

granted standard procedural fairness by the court if ex parte. The act effectively directed the court to proceed 

according to parliament’s wishes, losing its control of the process, and distorted its institutional integrity as a 

repository of federal jurisdiction. Unlike injunction orders etc. which the court is already familiar with, there was 

no provision for a secondary hearing after the act’s proposed restraining order, nor was the affected party given 

an opportunity to participate since the whole process could be completed ex parte. This means the act is 

fundamentally incompatible with the court’s main functions: ensuring procedural fairness. 



 

• Assisant Commissioner Condon v Pompano: 

- Facts: criminal intelligence used to declare an organisation as a criminal organisation in closed hearings 

(different from standard court practices; restriction on procedural fairness). 

- Held: although procedural fairness was restricted, there was no breach of the Kable incompatibility principle – 

the legislation was valid. The court retained its decisional independence and its power to mitigate the 

unfairness to the respondent in this case. The court had control over the weight given to the criminal intel 

evidence. 

 

• Totani v State of South Australia: 

- Facts: per SA legislation, the commissioner of police could apply for a control order against a person that was a 

member of a declared criminal organisation. Criminal intel evidence used by the commissioner could not be 

disclosed. 

- Held: the legislation was invalid and breached the Kable principle. The mandatory language used (“the 

Magistrates Court must…”) compulsorily required the court to make the control order, as applied for by the 

commissioner of police. There was interference with the court’s decisional independence, and the court was 

directed by parliament. There was concern that the court was simply rubber-stamping a decision already made 

by the AG and commissioner of police. This is notwithstanding that the court had discretion in satisfying itself as 

to whether a person was a member of a declared criminal organisation. There were also issues of procedural 

fairness raised by the non-disclosure of evidence relied upon by the commissioner. 

o This case was distinguished from Pompano. 

 

• Wainohu v State of NSW: 

- Facts: NSW legislation provided that “eligible judges” were to be nominated to oversee applications for 

declaring organisations as criminal organisations. Rules of evidence did not apply to application hearings and 

the judge was not required to provide grounds or reasons for making or refusing a declaration. Effectively, 

judges were persona designata assigned to admin. roles. 

- Issue: are there restrictions (i.e. incompatibility principle from the federal level concerning persona designata) 

on persona designata for judges at the state level? 

- Held: the federal restrictions are in place at the state level: the incompatibility principle also restricts persona 

designata at the state level. The legislation was invalid. 

o The incompatibility was in the fact that the eligible judges did not have to provide their reasons. This 

was necessary for their judicial functions. But it was also necessary for administrative purposes too. 

 

• Kuczborski v Queensland: 

- Facts: K argued that the QLD criminal code directed the state SC as to whether certain people have committed 

crimes or not. 

- Held: majority disagreed with K: the provisions were valid. Distinguished from the rubber-stamping found in 

Totani; parliament legislated legal standards to which the courts were to apply. The SC was not simply 

implementing pre-determined policy outcomes as set out by parliament. Further, declaring membership of a 

criminal organisation (Hell’s Angels) was just one element of any offence – it did not establish an offence by 

itself per se. 

Supervisory jurisdiction of State courts 

• Kirk v Industrial Court of NSW: 

- Facts: K wanted to appeal against a $100,000 OH&S fine against him for the death of one of his employees in a 

quad-biking accident. There were privative provisions in the relevant Industrial Relations Act 1996 (NSW) s 179 

which excluded appeals from the commission’s decisions. 

- Issue: was the provision conflicting with the state SC’s ability to exercise judicial power? 

- Held: under administrative law principles: the provision was inoperative and judicial review was not excluded. 

Under constitutional law principles, even if the provision operated as it should have, and purported to exclude 

judicial review, this would have breached the incompatibility principle, and would have been invalid. In either 

case, judicial review is maintained. 



o Supervisory jurisdiction is a defining characteristic of state courts: they can review the decisions of 

lower courts. 

o Per s 73 of the Cth. constitution, the HC has the same supervisory jurisdiction over the state SCs. 

o Legislation that would remove the state court’s supervisory role is a breach of the sep. of judicial power. 

 

• Duncan v ICAC: 

- Facts: cancellation of corruption-tainted mining licences case (see prior). 

- Held: the disputed provision from parliament’s ICAC validation act dealt with substantive law (which was 

allowed) and did not direct the court. The court’s supervisory jurisdiction was maintained. 

 

• Momcilovic v The Queen: 

- Facts: concerned whether modern human rights legislation could breach constitutional principles. The reversed 

onus in the relevant drugs legislation (M had to prove drugs in her apartment weren’t hers) was contrary to the 

VIC human rights charter that maintained innocence until guilt proven  SC made a declaration that the 

relevant drugs provision was inconsistent with a human right. 

- Issue: was the declaration by the court inconsistent with the SC’s function? It was making a bold declarative 

statement that was unlike its usual judicial operations. 

- Held: by 4:3, the provision in the VIC HR charter was valid. Even though the declaration was not a judicial power 

– it was an admin. function – it did affect people’s legal rights. This was incidental to judicial power. Hence, no 

incompatible function had been granted to the VIC SC. 

 

Class 18 

Federal detention of individuals 

• Lim v Minister for Immigration: 

- Facts: challenge to 1992 amendments of Migration Act 1958 (Cth). Argued that the amended provisions 

breached Ch. III, and because it was the executive detaining people. 

- Held: provisions that told the court to do things were invalid. BUT the mandatory detention provisions were 

valid. 

- General principles: 

o It is beyond the power of the Parliament to invest the executive with an arbitrary power (a decision is 

made without judicial process) to detain citizens 

o Involuntary detention of a citizen by the State is penal or punitive in character and exists only as an 

incident of the exclusively judicial function of adjudging and punishing criminal guilt 

o Exceptions: 

▪ Detention after an arrest and pending a trial 

▪ Mental illness or infectious disease 

▪ Parliament punishing for contempt 

▪ Military tribunals detaining defence force members 

- Test for immigration detention: 

o Legislative provisions requiring immigration detention (carried out by officials) will be valid laws if the 

detention which they require and authorize: 

▪ is limited to what is reasonably capable of being seen as necessary for the purposes of 

deportation/removal, or 

▪ is necessary to enable an application for an entry permit to be made and considered (i.e. 

decision-making) 

 

• Al-Kateb v Godwin: 

- Facts: per relevant provisions in the Migration Act 1958 (Cth), A-K was detained as an unlawful non-citizen  

asked the Minister in writing to be removed from Aus. immediately  no other country would accept  

indefinite ongoing detention. 

- Issue: is indefinite immigration detention constitutional? 


