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Elements of a Crime 
 
Actus non facit reum nisi mens sit rea  
‘As a vicious will without a vicious act is no civil crime, so on the other hand, an unwarrantable act without a 
vicious will is no crime at all.’ 
 
AR (Actus Reus – guilty acts/omissions)  
+ MR (Mens Rea – guilty mindset)  
–  Defence (if raised on the facts)  
=   Guilty if jury is satisfied BRD   

• Strict liability offences (have an AR, but no MR and only 1 defence) 
• Absolute liability offences (have an AR, but there is no MR and no defences) 

 
Subjective Test Mental state (‘head space’) of the accused… 
Objective Test Mental state of a hypothetical/mythical ‘reasonable person’. (‘no sensible person would 
do/believe/think X...’) 
 
STRICT LIABILITY OFFENCES  

- (where the MR or fault element is dispensed with, and as soon as you do the AR or physical element, you 
are guilty unless you have the 1 defence of Honest & Reasonable Mistake of fact) eg. Drink driving or 
speeding offences. 

ABSOLUTE LIABILITY OFFENCE  
- (where there is no MR and no defences) eg. Pollution/ environmental or licensing offences. 

 
Concurrence/contemporaneity  

• In traditional Mens Rea Offences, there is a rule that the AR and MR be found contemporaneously, as 
otherwise there is no crime if the act is not done WITH a guilty mind! 

 
Fagan v Metropolitan Police Commissioner [1968] 3 ALL ER 422 
Facts: • D had no when he accidently rolled on to the policeman’s foot,  

• he refused to reverse off his foot 
• but did eventually  

Issue: Was the AR & MR contemporaneous to find D guilty of assault? 
Held 
(majority): 

The action of maintaining the wheel on the foot was a ‘continuing act’ that overlapped with 
the intention to create a crime. No MR when accidently rolling on, MR formed when he 
refused to roll off.  
 
Minority: bridge J thought that it did not amount to assault as he did not deliberately 
maintain the pressure of their force, instead they allowed the pressure of the cars force on the 
victim.   

 
Thabo Meli v R [1954] 1 ALL ER 373  
Facts: accused had a plan to kill V. Beat him and threw him over a cliff thinking he was dead. V was 

alive and actually died from exposure on the cliff. At the time of death, there was arguably no 
contemporaneous intention. 

Issue: Was the AR & MR contemporaneous to find D guilty of assault? 
Held:  ‘There is no doubt that the accused set out to do all these acts in order to achieve their plan and 

as parts of their plan… [just] because they were under a misapprehension at one stage and 
thought that their guilty purpose and been achieved before in fact it was achieved’  

- they were still found guilty because this event was considered to be one continuing act. 
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Non-fatal non sexual offence against the person 
 

Common Law Assault (as per Case law)  Offences Against the person (under the Crimes Act ) 

Assault  
à Any act causing the apprehension of 

immediate and unlawful personal violence  
Battery  

à now synonymous with the term ‘assault’  
à Any actual use of unlawful force without 

consent intentionally (R v Westaway) or 
recklessly (R v Campbell) 

Actus Reus 
- D’s act causes V to apprehend immediate 

and unlawful personal violence OR D 
actually uses unlawful force on V, without 
his/her consent.  

Mens Rea 
- Intentionally  
- Recklessly  

• s.15A&15B Causing Serious Injury intentionally or 
recklessly in circs of gross violence 

• s.16 Causing Serious Injury intentionally 
• s.17 Causing Serious Injury recklessly 
• s.18 Causing Injury intentionally or recklessly 
• s.20 Threat to killl  
• s.21 Threat to cause serious injury 
• s.21A Stalking 
• s.22 Conduct endangering life 
• s.23 Conduct endangering serious injury 
• s.24 Causing serious injury negligently 

     …without lawful excuse **  Eg. à Consent 
                                                           à  Self Defence 

 
Common law assault 

Non-Physical interference – creating an apprehension that immediate and unlawful violence will 
be applied against V 
AR  

1. Voluntary and positive act (Fagan, Ireland) 
P must prove beyond reasonable doubt A’s positive and voluntary act V to apprehend immediate and unlawful 
personal violence  

- Fagan – assault requires a positive act (omission not sufficient) 
- Positive act looks at Ireland – actions willed  

Can be: 
- Threatening gesture (DPP v Rogers [1953] 2 All ER 644) 
- However, an omission to act does not constitute assault (Fagan) 444 James LJ 
- Silent telephone calls which cause the recipient to be in fear of immediate dander and unlawful violence 

(Ireland) 236-7 Lord Stryn. 
Fagan Metropolitan Police Commissioner [1968] 3 ALL ER 422 
Facts: Fagan accidentally rolled his car on to a policeman’s foot, and would not get off when asked. 
Issue: Was the AR & MR contemporaneous to find D guilty of assault? 
Held: The AR element and MR element of an offence must occur at the same time. Where the AR is a 

‘continuing act’ (like maintaining the wheel on the police officer’s foot), the MR may be 
‘superimposed’ at any stage so long as the act can be characterised as a ‘continuing episode’.  

- Fagan’s voluntary (continuing) act was to use his car as a weapon to apply actual force to 
the police officer’s foot without consent when he intentionally decided not to get off. 

 
James LJ defined as “any act which intentionally … or recklessly causes another person to 
apprehend immediate and unlawful personal violence… and the actual intended use of unlawful 
force to another person without his consent.” 

Notes Actus reus must be contemporaneous with mens rea 
 
R v Ireland [1997] 4 ALL ER 225 
Facts: D made 'repeated telephone calls of a menacing nature’ (silence, heavy breathing). V’s developed 

psychiatric illnesses. 
Issue: Could ‘mere words’ constitute an assault? 


