
TORTS: CASES 
CASE FACTS IMPORTANCE OF CASE 

I. SCOPE OF TORT LAW 
LIMITATIONS OF A TORT SYSTEM AS A SYSTEM OF COMPENSATION 

Ollier v Magnetic 
Island Country Club 
[2004] QCA 137 

-   Suffered brain damage when hit in the 
head by golf ball driven by second 
defendant  

-   Held that he had been negligent in 
failing to look ahead properly before 
playing shot 

-   Trial rejected the second defendant’s 
contention that the plaintiff had 
voluntarily assumed the risk of being hit 
by a gold ball as an inherent risk of 
participating in the competition  

-   Defendant was poor 

-   Plaintiff must prove that there 
has been a negligent act (action 
on the case) 

-   There must be no relevant 
ground of defence 

-   Trial rejected the second 
defendant’s contention that the 
plaintiff had voluntarily assumed 
the risk of being hit by a gold ball 
as an inherent risk of 
participating in the competition  

II. HISTORICAL BACKGROUND 
TRESPASS AND THE ACTION ON THE CASE: THE HISTORICAL DISTINCTION 

Direct/indirect injury 
Scott v Shepherd 
(1773) 96 ER 525 
(Blackstone J) 

-   Squib (firework) case  
-   Blackstone (dissenting) – last person to 

throw the squib is responsible 
-   De Grey- all that is done subsequent to 

the original act is a continuation of that 
first act 

-   Injury is immediate (direct) = 
trespass  

-   Injury is consequential (indirect)= 
action on the case  

Hutchins v Maughan 
[1947] VLR 131 

-   Sheep dog poisoning case  
-   Defendant argued that the injury was 

not occasioned by but was merely 
consequential upon his act  

-   Baits were laid before dogs arrived on 
land- the act itself therefore did him no 
mischief: before he could suffer, he 
himself had to intervene by coming onto 
the land  

-   Verdict: trespass does not lie 

An interference with the plaintiff will be 
direct when it follows so immediately in 
terms of causation upon the defendant’s 
act as to be part of that act (i.e. when it is 
not consequential) 

Rule in Williams v Holland 
Williams v Holland 
(1833) 131 ER 848 
(Tindal CJ) 

-   Highway collision of horses due to 
defendant’s negligence 

-   Defendant argued claim uld have been 
framed in trespass (unsuccessful) 

-   Act is direct and negligent = can 
bring case or trespass 

-   Act is direct and intentional = 
can only bring trespass  

Williams v Milotin 
(1957) 97 CLR 465 

-   Struck while riding his bike in the street 
by a motor truck driving negligently  

-   Writ issued more than 3 years but less 
than 6 years after attack  

-   Defendant pleaded the action was 
barred to 3 years (trespass)  

-   Nonetheless, the plaintiff chose case 

-   Brought the principle of Williams 
v Holland into Australian law 

-   Negligently inflicted injury can be 
pleaded as trespass, but the 
intentional infliction of harm 
cannot be pleaded as negligence  

FAULT IN TRESPASS 
Weaver v Ward (1617) 
80 ER 284 
 
 
 
 
 
 
 
 
 
 

Plaintiff wounded during a military training 
exercise, accidentally  

No liability in trespass where the 
trespassory act was committed ‘utterly 
without fault’ by the defendant 
 
 
 
 
 
 
 
 



ONUS OF PROOF OF FAULT 
Venning v Chin (1974) 
10 SASR 299 

-   Plaintiff was struck by defendant’s car 
while crossing a public road  

-   Plaintiff guilty of contributory 
negligence in crossing the road without 
due regard for her own safety  

-   On the ground that the defendant had 
failed to prove absence of fault, it was 
held the plaintiff could recover damages  

-   Legislation applied whether the 
plaintiff’s action was framed as trespass 
or as an action on the case for 
negligence 

-   Found that due to the binding decision 
in Williams v Milotin (1957), an action 
for trespass was open to the appellant  

-   Fowler v Lanning [1959], UK- onus lay 
on the plaintiff to prove fault 

-   McHale v Watson, Aus- onus of proof 
was on defendant (bound by this)  

-   Exception with highway accidents- those 
who use the highway are taken to have 
impliedly accepted the risk of injury 
from contacts on the highway 

-   Trespass: in Australia, the onus is 
on the defendant to disprove 
fault  

-   Exception: highway cases – onus 
is on plaintiff to prove fault  

Platt v Nutt (1988) 12 
NSWLR 231 

-   Number of cases holding differing 
opinions on the onus of fault considered 

-   Plaintiff had to sue in negligence as 
found defendant did not intend to slam 
door 

-   Trial judge upheld decision in Blacker v 
Waters- the onus is on the defendant to 
disprove negligence. The defendant 
failed to do so, so judgment was given 
for P 

-   Defendant appealed, contesting that the 
onus lay upon the plaintiff  

-   Unable to determine whether plaintiff 
put out her hand to thwart the 
defendant or did it as a reflex  

-   Necessary that the plaintiff establish that 
her injuries were caused by the actions 
of the defendant, so the onus lies on her. 
She failed to do this- judgment reversed 

-   Raised the question of who had 
to prove intention in trespass 

-   Onus of proof of trespassory act 
is an issue distinct from onus of 
proof of fault  

-   The plaintiff must prove that the 
defendant committed the 
trespassory act  

-   In this case (action on the case), 
the plaintiff had the burden of 
proving negligence 

-   Nonetheless, it still left the 
question of onus of proof of fault 
unanswered 

NEGLIENCE FOR INTENTIONAL TRESPASS? 
Gray v Motor 
Accident Commission 
(1998) 196 CLR 1 
 
 

-   Appellant was struck by a motor car 
driven at him deliberately- respondent 
sentenced to seven years  

-   The current proceeding was framed as 
an action in negligence however was 
found that he deliberately inflicted injury  

 

Exemplary damages could not properly be 
awarded in a case of alleged negligence in 
which there was no conscious 
wrongdoing, however there can be cases, 
framed in negligence in which the 
defendant can be shown to have acted 
consciously 

III. TRESPASS TO THE PERSON 
BATTERY 

Direct/forcible interference (including the slightest application of force); the fundamental principle of personal 
inviolability, exceptions to this principle, hostility, the nature of the requisite intent 

In Re F [1990] 2 AC 1 
(Lord Goff of 
Chieveley) 

-   Woman who suffered serious mental 
disability formed sexual relaeo with a 
male 

-   Due to disability, incapable of giving 
consent to a sterilisation procedure  

-   Physical interference with 
another’s body is lawful if he 
consents to it; although in certain 
cases the public interest may 
render his consent incapable of 
being lawful  



-   Held that the procedure could go 
forward 

-   Doctor cannot lawfully operate 
on adult patients with sound 
mind without their consent, or 
this will be a trespass 

-   Cases where physical interference 
without consent not unlawful: 
lawful arrest, self defence, 
broader exception to allow for 
exigencies of everyday life 
(implied consent) 

-   Doctor can lawfully operate on 
adult patients who are incapable 
of consenting as long as it is in 
their best interests e.g. to save 
their lives/to prevent 
deterioration in health  

-   Fundamental principle of 
personal inviolability set out: 
everybody is protected not only 
against physical injury but against 
any form of physical molestation  

-   Requirement that for an act to be 
a battery it had to be ‘hostile’ 
touching ‘in anger’ negated on the 
basis it is difficult to reconcile 
with the principle that any 
touching of another’s body is 
capable of being a battery 

-   Principle of necessity where (1) 
not practicable to communicate 
with person (2) action take must 
be such as a treasonable person 
could do, acting in the person’s 
best interests 

-   When state of affairs is 
permanent actions may extent to 
include such humdrum matters as 
routine  

Rixon v Star City 
(2001) 53 NSWLR 98 

-   Plaintiff banned from casino. When he 
returned, employee placed his hand on 
his shoulder and asked him if he was 
Brian Rixon  

-   Trial: claimed he lacked the requisite 
anger or hostile attitude in relation to 
battery (on appeal this principle was 
negated)  

-   More accurately, it was held that the 
touching was generally acceptable in the 
ordinary conduct of daily life  

-   Physical contact which is 
generally acceptable in the 
ordinary conduct of daily life 
does not constitute battery  

-   Anger or ill-will on the part of the 
defendant is not necessary for 
battery: better to state the broad 
underlying principle, subject to 
the broad exception 

-   Assault requires an intention to 
create in another person an 
apprehension of immediate 
harmful or offensive conduct 

ASSAULT 
Apprehension/perception of immediate unlawful violence 

ACN 087 528 774 Pty 
Ltd (formerly Connex 
Trains Melbourne Pty 
Ltd) v Chetcuti (2008) 
21 VR 559 
(Compare with Rixon 
v Star City)  

-   Plaintiff engaged in offensive behaviour 
towards two officers employed by 
company e.g. spat on the face of one of 
them 

-   In the course of running away, fell and 
fractured his wrist  

-   Assault requires a subjective 
intention on the part of the 
defendant to cause the plaintiff to 
apprehend the immediate 
application of unlawful force  

-   The plaintiff’s apprehension of 
the imminent application of 



-   Contended he had run away as he 
expected and feared they would bash 
him as retaliation for spitting  

-   Appeal allowed on the basis that the trial 
judge had acted on a misapprehension 
of the elements of the tort of assault 
 

unlawful force must be an 
objectively reasonable one 

-   Elements of tort established: (a) 
A threat  
(b) A subjective intention  
(c) Apprehension indeed created  
(d) Apprehension must be 
objectively reasonable  

Threatening words; conditional threats, assault by telephone, a threat of unlawful violence in the future 
Barton v Armstrong 
[1969] 2 NSWR 451 

-   Members of Sydney business 
community engaged in an acrimonious 
equity suit 

-   Plaintiff claimed he had executed a 
certain deed under duress of the 
defendant 

-   Trial: no assault as defendant was not in 
such physical proximity to the plaintiff 
that the threat could cause him to fear 
that physical violence 

-   Appeal: threats over the telephone were 
not mere words  

-   Threats produced the result of fear of 
violence and were done for the purpose 
of creating such fear 

-   Mere words themselves are not 
sufficient to constitute an assault  

-   Words spoken over the telephone 
might constitute assault where 
those words cause the listener to 
apprehend the immediate 
application of unlawful force  

-   The actus reus of assault consists 
in the expectation of physical 
contact which the offender 
creates in the mind of the person 
whom he threatens  

-   Elements of assault outlined in 
original trial: 
(a)   Present ability to carry out 

threat  
(b)   Puts plaintiff in fear or 

apprehension of immediate 
violence 

(c)   Words accompanying an act 
may render harmless that 
which otherwise would be an 
assault 

(d)   Intent to do violence must be 
expressed in the threatening 
acts not merely in threatening 
speech 

FALSE IMPRISONMENT 
Scope of tort 

Symes v Mahon [1922] 
SASR 447 

-   Warrant issued for his arrest for failure 
to maintain his illegitimate trial  

-   Train ride: deprived of his liberty by 
being required to enter the train and this 
restraint continued throughout the 
journey for the defendant was close and 
might have prevented him from 
escaping 

-   ‘I suppose I’ll have to go’- intention to 
submit and did submit  

-   Although allowed to go to hotel alone, 
he did not attempt to do so without 
asking for and obtaining the leave of the 
defendant  

-   Submitted himself to the defendant’s 
power, reasonably thinking that he had 
no way of escape which could 
reasonably be taken by him  

False imprisonment does not require the 
application of physical force by the 
defendant. It is sufficient if the plaintiff 
has submitted completely to the control 
of the defendant  

 


