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3.2 COMPELLABILITY 
Step one: A person who is competent to give evidence is prima facie compellable to give evidence (s 12(b)).  

Step two: So unless exceptions apply, X will be lawfully obliged to give evidence.  

    X is PF compellable. However, an exception arises as X is […], so X may object to giving 
evidence.  

(1) Is X an associated accused?  
An associated accused is not compellable to give evidence for or against the accused in a criminal 
proceeding UNLESS the associated accused is being tried separately from the accused (s 17(3)) 
If a witness is an associated accused being tried jointly with the accused, the court must satisfy itself 
(in absence of the jury) that the witness is aware of s 17(3) 
 

(2) Is X a member of the defendant’s family or the defendant’s spouse? 
2.1 State the rule:  

In a criminal proceeding (s 18(1)), when a witness is required to give evidence and the 
witness is a spouse, de facto partner*, parent or child of the accused, they may object to 
being required to giving evidence (s 18(2)). 

    S 18(2) (a) To give evidence generally; or 
    (b) To give evidence of a communication between X and D. 

Applies only to relationships, which are in existence at the time of giving evidence. 
*De facto partner – defined to include same-sex relationships   

2.2 State the objection requirement:  
1. The objection must be made before the witness gives evidence or as soon as 

practicable after the witness becomes aware of the right (s 18(3)) 
2. The court must ensure witness understands their right to object to giving evidence (s 

18(4)).  
3. Court to hear and determine any objection in the absence of the jury, on a voir dire basis 

(s 189) 
 

2.3 Satisfy test (s 18(6)):  
X must not be required to give evidence if the court finds that:  
à There is a likelihood that harm would or might be caused (directly/indirectly) to the 
witness or the relationship between the witness and the defendant, if the witness gives 
evidence (s 18(6)(a)) AND 

 à The nature and extent of that harm outweighs the desirability of having the evidence given 
(s 18(6)(b)). 

 
2.4 Without limiting the matters that may be taken into account when deciding on s 18(6), 

court may take into account (s 18(7)): 

(a) The nature and gravity of the offence for which A is being prosecuted;	
Financial deception charges à imprisonment 10 years (indictable offence)	

(b) The substance and importance of any evidence that the W might give and the 
weight that is likely to be attached to it; 

Pinging on a fact in issue 
(c) Whether any other evidence concerning the matters to which the evidence of the W 
would relate is reasonably available to the prosecutor; 

      Other witnesses? Is the info available through other sources? 
(d) The nature of the relationship between the defendant and the person; 

Living together for ten years à not insubstantial period of time (R v Gulam 
Khan) 
G was father of her childà primary factor in R v Gulam Khan1 

																																																								
1	R v Khan – Factors weighed up in that case under s 18(7) was that the marriage endured, was still afoot, despite the 
alleged murder, Wife’s evidence (Mrs K’s) would have been of little weight; Crown had significant other evidence like Mr 



(e) Whether, in giving the evidence, W would have to disclose matter that was received 
by the person in confidence from the defendant.	

What did the A say to the W?  

2.5 Conclude on balance of factors. 
2.6  If an objection has been determined, the prosecutor may not comment on it (s 18(8)). 

4 PRIVILEGE 
X who is otherwise competent and compellable may refuse to give/produce evidence on the basis 
of privilege.  

Privileged evidence (under Pt. 3.10 EA) is inadmissible (s 134 EA)  

 Privileges extend to pre-trial proceedings (s 131A(1)) 

  à Does not apply to privilege against self-incrimination (s 128 EA) 

  à The common law will thus apply 

If it appears to the Court that a witness/party has grounds for making an objection under a privilege, the 
court must satisfy itself (not in the presence of the jury) that the person is aware of the provision (s 132 
EA) 

4.1 PRIVILEGE AGAINST SELF-INCRIMINATION (s. 128) 
Step one: The privilege applies if W objects to giving evidence on the grounds that E tends to 
prove the W (s 128(1)): 

(a) Has committed an offence against or arising under an Australian law or a law of a 
foreign country; or 

(b) Is liable to a civil penalty. 

Under s 128, X must object. Object means the W is compelled to answer but is resisting (Song v Ying). 
Here, is it not contentious that X did object to giving evidence, as X [has not] provided any evidence at 
all (cf Song v Ying) 

NOTE: W must object, if W is willing to give some E but did not want to give E re other party’s that 
were not helpful = no privileged claimed unless in the face of compulsion (Song v Ying)à if called by 
own lawyer, issue 

Step two: The Court must determine there are reasonable grounds for the objection (s 128(2)). 

Per Brebner v Perry: 
(1) There must be a real and appreciable danger of self-incrimination, not insubstantial 

or imaginary; 
S already gave police incriminating evidence so no appreciable danger 

(2) Must be for a bona fide and not a collateral purpose  
In case, claiming privilege was for a collateral purpose – merely to prevent his friend 
P being convicted to avoid giving testimony at his trial (he already spoke about his 
own involvement) 
à CAN ONLY AVOID SELF-INCRIMINATION 

Step three: Subject to s 128(4), if there are reasonable grounds for the objection, the court must 
inform the witness (s 128(3)): 

(a) W need not give the evidence unless required to do so under sub-section (4) 
(b) Court will give W a certificate under the section if W: 

																																																								
K’s evidence in the police statement, the post mortem, murder weapon present. Objection upheld, giving E by Mrs K would 
be likely to cause harm to her relationship outweighing the desirability of giving evidence. 

	



i. Willingly gives the E without being required to by s 128(4); or 
ii. Gives the E after being required to under s 128(4)  

Step four: The court may require the witness to give the evidence if (s 128(4)): 

(a) Evidence given under s 128(2) does not tend to prove the W had committed an 
offence or is liable to a civil penalty; or 

(b) The interests of justice require the W to give E 

Per R v Lodhi, relevant factors in carrying out the balancing test in s 128(4) may include: 

• The nature of the offence the W could be charged for if giving E (civil or 
criminal) 
Very serious offence (here, terrorism) à points to NOT having to give E 

• If criminal, is the evidence called by the defence or prosecution 
If called by the D, more likely to protect it and not require disclosure  
Prosecution has a lot more resources than the D 

• The importance of the evidence (to the Crown case or other party) 
The more important, the more likely to require production of the E in the 
interests of justice  
(Here, importance could be diminished by the fact that Crown could lead 
evidence from other sources) 

• The likelihood of prosecution/imposition of a penalty 
(Here, likelihood of penalty in Pakistan was high) 

• Interest of the witness (A in this case) – interest in receiving a fair trial 
If it would be undermined, points away from being required to give E 
(In L, he would be likely to be x-examined and his activities revealed and 
protection given by the DPP and Certificates are not absolute, could prejudice 
his standing in his community, his relationship with his barrister and any 
evidence given by him would need a s 165 reliability warning) 

Here, [as per/cf] Lodhi, it is likely that it is NOT in the interests of justice that A give 
evidence 

Step five: Per s 128(5), the witness must be given a certificate if: 

The witness willingly gives the evidence, is required to give evidence under s 128(4). 

    Per s 128(6), the Court may give W a certificate if: 

(a) The witness’ objection under s 128(2) was overruled; and  
(b) After the E was given, the court finds there were reasonable grounds for the 

objection. 

Step six: Effect of the certificate is that W cannot be tried for offence in Victoria (s 128(7)) 

In any proceeding in a Vic court or body under a law of the State:  

(a) E in respect of which the certificate was given; and  
(b) Any info, doc, or thing obtained as a direct or indirect consequence of a person having given evidence 

• I.e. applies to indirect, derivative use of the E against the W or direct use (re in court testimony) 
[adhering to the wide CL scope in Sorby v The Commonwealth] 

• Wider protection than Controlled Consultants p. 17C - which required a direct testimonial link [not 
applying to seizure of docs in that case] 

Cannot be used against the W - but does not apply in criminal proceeding for perjury (re falsity of evidence) 

S 128(8) – the certificate has effect despite any challenge to give, or to the validity of, the certificate 

S 128(9) – Certificate will not apply to a re-trial or appeal to the offence (arising out of the same facts). 

	


