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Ground of review: error of law "on the face of the record" 

• Allows for review of law, not necessarily jurisdictional, but it must be on the face of 
the record. 
o Craig: record meaning initiating documentation, pleadings, adjudication 

(decision) but NOT the reasons for the decision or the transcript.  
• Thus it is hard to prove, as you usually find the error in the reasons. 

• Basis for granting certiorari. 
  
  
Ground of review: procedural fairness 

• Occurs under CL as a ground of review, and s 5(1)(a) of AD(JR) Act as "a breach of rules 
of natural justice occurred in connection with the making of the decision". 

• Steps to follow: 
o Is threshold test met: is this a decision to which rules of PF apply? 
o If yes, PF is split into two rules: hearing rule and bias rule. 

  
Test 1: Threshold 
• Is the threshold test satisfied so that procedural fairness applies? 
• Kioa v West (1985) 159 CLR 550: 

o Background: migrants were deported following expiry of visas. Argued breach of 
PF because Minister had not heard their claims. Minister said not his duty to 
afford them that PF, visa had expired meaning no rights owed anymore. 

o HCA: Mason J disagrees with Minister. Sides with migrants. Says "procedural 

fairness applies to a decision if it affects rights, interests or legitimate 

expectations, in a direct and immediate way". 
• Rights = legal rights. 
• Interests = understood broadly. Includes reputation (Ainsworth), prolonged 

deprivation of liberty (M61), financial interests, proprietary interests. 
Broader than just legal rights (e.g. in Kioa as they breached the law there 
were no legal rights actually left). 

• Direct and immediate way = has to affect individual. Thus decisions of 
general application (e.g. policy decisions) do not attract procedural fairness 
obligations unless they are targeted to affect a small group of individuals 
(e.g. in a Sydney airport case, changes to the flight path did not attract PF 
because it was a policy decision with general application). 

• Two subsequent cases refined Mason J's points: 
o Immigration v SZSSJ: now refers to test as "the exercise of power apt to affect 

an interest of an individual". 
o Immigration v WZARH: HCA moves away from "legitimate expectations", focuses 

on "interests". 
• Is there a statutory exclusion? 

o Kioa v West: can only exclude if there are "clear manifestations of a contrary 
statutory intention". 

o Immigration Ex Parte Miah; Saeed v Immigration: need very strong basis for 
implication. 

o SA v O'Shea: in a multi-stage decision making process, you don't need direct 
procedural fairness at every step. In this case, a parole hearing allowed the 
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o S 5(2)(f) AD(JR) Act. If statute confers discretion upon a decision maker, then 
they cannot bind themselves by inflexible adoption of policy. Policy (i) must be 
lawful with statute and (ii) not inflexibly applied. 

 

• Unreasonableness [(2)(g)]: 

o Wednsbury: where a decision is "so unreasonable that no reasonable authority 
could ever have come to it". In this case, cinemas generally not permitted to 
open on Sundays. Councils could issue licenses to allow Sunday opening. Council 
granted a license, with condition that children under age of 15 could not be 
admitted. This was not unreasonable. 

o S 5(2)(g) AD(JR) Act: provides that you can apply for review where there was an 
improper exercise of power, being an exercise of power that is so unreasonable 
that no reasonable person could have so exercised the power. 

o Immigration v Lii (2013) 249 CLR 332: 
o Background: unsuccessful trade recognition in her application for a visa, 

she applies for it to be reviewed but sought an adjournment while the 
trade recognition test was rerun. This is the case where the tribunal didn't 
wait for her. 

o Court: tribunal had acted unreasonably in not adjourning the matter. 
  
  
  
No evidence to support a finding of fact: 

• A decision will be invalid if there is no evidence to support an essential statutory 
requirement. 

• Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321: 
o The making of findings and drawing of inferences in the absence of evidence is 

an error of law. Although in making a wrong finding of fact, there is no error of 
law. 

• S 5(1)(h): no evidence rule. 
• S 5(3): qualifies the above role, the no evidence rule will not be met, unless person 

who made the decision was required to reach that decision only if a particular matter 
was established and there was no evidence from which he could reasonably be 
satisfied that the matter was established, or, person who made decision based 
decision on existence of a particular fact that did not exist. 

  
  
  
Ground of review: scope of power 

• This is a general principle that a decision maker cannot act beyond their scope. 
• Four key grounds of judicial review: 

o Improper/impermissible delegation; 

o Procedural error; 

o Preconditions to exercise of power, and; 

o Misconceiving scope of power. 
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• Under AD(JR) the grounds of appeal are listed: 
o S 5(1)(b): procedures required by law to be observed in connection with the 

making of the decision were not observed. 
o S 5(1)(c): person who purported to make decision did not have jurisdiction. 
o S 5(1)(d): decision was not authorised by the enactment pursuant to which it was 

purported to be made. 
• Procedural error [(1)(b)]: 

o Where particular procedures parliament intended to be followed, are not. 
Examples include public hearing process or notification. Note that if nobody 
contests it, decision remains unchallenged. 

o Tickner v Chapman: 
• Background: application for ATSI land protection at Goolwa. Minister 

required notice to invite submissions, and the notice he published said the 
claim was in the "vicinity of Goolwa". 

• Outcome: "vicinity of Goolwa" not specific enough according to procedure. 
The aim of procedure was to allow members of public to have effective 
opportunity to make a contribution to decision making process. If the 
description of the area was too general people won't know what are was in 
contention. 

o Three step test for procedural error as established in Project Blue Sky: 
• Is there a procedural requirement in legislation (express or implied, 

object)? 
• Has decision maker failed to comply with this requirement? 
• Would parliament have intended that a failure to comply would invalidate 

the decision? 
• Improper or impermissible delegation [(1)(c)]: 

o Delegate becomes decision maker. Must be written notice. This may be allowed 
by powers of conferral under the Act. This is different from an agent who is 
making power on behalf of principal (and therefore it is the principal's decision). 

o O'Reilly: 
• Background: dispute as to whether Chief Info Officer was a delegate or 

agent of the Deputy Commissioner. DC had no power of sub-delegation. 
• Outcome: CIO's notices were valid. There was a "practical administrative 

necessity" here, you have millions of taxpayers, parliament did not intend 
for notices only being issued by Commissioner or DC. In the interest of 
administrative efficiency, this was a sensible delegation of power. 

• Statutory preconditions to exercise of a power [(1)(c)]: 
o This is either in the form or jurisdictional fact, or a subjective precondition. 

• Jurisdictional fact: 

§ City of Enfield: fact must objectively exist in order for decision-maker 
to lawfully exercise power. In this case, it was a development 
application trying to be categorised as "special industry" not "general 
industry". Court found it could decide whether application was special 
or general, this is a jurisdictional fact. Limited fact finding capability of 
court. 

§ Migration Act 1958 (Cth) s 200: "The Minister may order the 
deportation of a non-citizen to whom this division applies". 


