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Chapter	4:	The	criminal	process	II	

THE	ADVERSARY	SYSTEM	AND	THE	(IN)VISIBILITY	OF	THE	PRE-TRIAL	PROCESS	

Police	exercise	considerable	discretionary	powers	within	the	criminal	justice	process	and	
play	a	key	role	in	the	prosecution	process,	particularly	at	the	summary	level.	Police	play	
a	crucial	role	in	the	investigation	process,	a	role	which	largely	shapes	the	conduct	of	the	
prosecution.	Despite	the	introduction	of	an	‘independent’	prosecution	agency	in	the	form	
of	the	Director	of	Public	Prosecutions	(DPP)	at	both	state	and	commonwealth	levels,	it	is	
debatable	whether	the	strategic	role	of	the	police	has	been	significantly	affected.		

Consider:	

1. The	 adversarial	 role	 of	 the	 police	 in	 preparing	 a	 case	 for	 prosecution	 is	
inconsistent	with	an	open-minded	inquisitorial	approach	to	the	investigation	of	a	
particular	crime.		

2. The	various	 accountability	mechanisms	which	potentially	 affect	 the	 conduct	 of	
police	and	prosecutorial	functions	are	largely	discretionary.		

a. Courts	 have	 traditionally	 been	 reluctant	 to	 enforce	 duties	 of	 disclosure,	
ethical	duties	of	fairness	and	otherwise	‘intervene’	in	the	exercise	of	these	
discretions.		

3. The	very	high	rate	of	guilty	pleas	and	the	many	pressures	to	plead	guilty	further	
limit	 inquiry	 into	 pre-trial	 practices	 and	 the	 conditions	 governing	 the	 police	
investigation,	interrogation	and	the	production	of	confessions	and	guilty	pleas.		

For	all	the	above	reasons,	it	might	be	argued	that	much	of	the	pre-trial	process	is	currently	
inscrutable.		

Police	control	over	pre-trial	processes	

See:	R	Hogg,	‘Identifying	and	reforming	the	problems	of	the	justice	system’	(1991)	–	page	
334	of	the	textbook	–	

Police	in	the	adversary	system	–	

• The	real	source	of	difficulty	lies	in	the	effective	control	police	exercise	over	
the	prosecution	process.	Police	are	required	to	fulfil	both	an	investigative	role	–	
seeking	 to	 inquire	 into	 criminal	 events	 to	 establish	 what	 happened	 –	 and	 an	
accusatorial	 role	 –	 gathering	 evidence	which	will	 secure	 a	 conviction	against	 a	
person	or	persons	who	they	have	decided	is	responsible	for	that	crime.		

• Inquiry	conducted	by	police	divides	 itself	 into	2	parts,	although	 it	 is	difficult	 to	
determine	where	the	first	part	ends	and	the	second	begins:	

1. Object	of	inquiry	is	to	ascertain	the	guilty	party.		



2. To	prove	the	case	against	him.		
• ^	The	 distinction	 between	 the	 two	periods	 is	 in	 effect	 the	 distinction	 between	

suspicion	and	accusation.	The	moment	at	which	the	subject	becomes	the	accused	
marks	the	change.		

• This	dual-police	role	requires	a	wide	skill	set	of	police:	
o Investigative	 role	 –	 Requires	 police	 to	 be	 questioning,	 open,	 and	

dispassionate	 with	 respect	 to	 all	 available	 pieces	 of	 information.	 They	
eschew	any	advance	commitment	to	where	such	leads	might	take	them	in	
the	implication	of	particular	suspects.		

o Agency	of	prosecution	–	Assumes	partisanship,	selectivity,	commitment	to	
a	 particular	 outcome.	 The	 single-minded	 pursuit	 of	 a	 case	 against	 a	
particular	suspect	or	suspects	who	are	believed	to	be	guilty.		

• ^	 These	 demands	 place	 police	 both	 inside	 and	 outside	 the	 adversarial	
process.	 It	 is	 difficult	 to	 draw	 the	 line	 between	 the	 two	 functions.	 This	
demonstrates	the	fundamental	problems	with	the	adversary	system.		

An	independent	prosecution	agency?	

• Continuing	debate	 in	NSW	about	whether	police	 should	continue	 to	operate	as	
prosecutors	or	whether	a	separate	prosecution	agency	staffed	by	lawyers	should	
be	 established,	 as	 recommended	 by	 the	 Lusher	 Report	 (1981)	 and	 subsequent	
Royal	Commissions.		

• The	lack	of	independence	of	police	prosecutors	may	be	manifest	in	the	confusion	
of	roles	where	the	same	agency	conducts	both	investigation	and	prosecution,	and	
in	the	difficulty	faced	by	members	of	a	disciplined	force	subject	to	the	authority	of	
superiors,	in	exercising	prosecutorial	independence.		

• 1983	 –	 Commonwealth	 government	 established	 the	 office	 of	 Commonwealth	
Director	of	Public	Prosecutions:	Director	of	Public	Prosecutions	Act	1983	(Cth).		

• 1986	–	NSW	government	enacted	the	Director	of	Public	Prosecutions	Act	1986	
(NSW)	 which	 established	 the	 office	 of	 DPP	 to	 undertake	 all	 indictable	
prosecutions	and	to	decide	no-bill	applications.		

o Principal	functions	and	responsibility	of	the	DPP	are	set	out	in	s	7,	including	
‘to	institute	and	conduct,	on	behalf	of	the	Crown,	prosecutions	(whether	on	
indictment	 or	 summarily)	 for	 indictable	 offences	 in	 the	 Supreme	 and	
District	Courts’.	

o DPP	‘may	institute	and	conduct’	…	‘proceedings	for	summary	offences	in	
any	court,	and	summary	proceedings	for	indictable	offences	that	may	be	
dealt	with	summarily	in	Local	Courts’:	s	8(1)(b)–(c).	

o i.e.	The	DPP	is	legislatively	empowered	to	conduct	the	prosecution	of	most	
criminal	offences,	and	the	existing	division	of	responsibilities	between	the	
DPP	and	police	prosecutors	is	an	administrative	and	resource-based	one.		

o DPP	has	authority	to	take	over	a	prosecution	of	an	indictable	or	summary	
offence	and	this	power	is	delegated	to	the	DPP	solicitors:	s	9.	



The	centrality	of	the	guilty	plea	and	plea	bargaining		

The	guilty	plea	is	one	of	the	fulcrums	of	the	criminal	justice	system.	The	functioning	of	
the	system,	already	characterised	by	long	delays,	depends	on	the	majority	of	defendants	
pleading	guilty.		

• ‘The	practical,	financial	and	emotional	benefits	of	obtaining	guilty	pleas	early	in	
criminal	proceedings	are	well-established’:	NSWLRC	(2013).		

Plea	bargaining	–	

• An	accepted	part	of	the	pre-trial	process.		
• Well-established	in	the	US	context.		

Discussion	of	plea	bargaining	is	often	broken	down	into	categories:		

1. Charge	 bargaining/negotiation	 –	 Involves	 an	 agree	 to	 plead	 guilty	 after	
negotiations	 with	 either	 the	 prosecution	 or	 police	 as	 to	 charge	 (such	 as	 the	
acceptance	of	a	less	serious	charge	–	e.g.	murder	to	manslaughter).		

2. Sentence	bargaining/indication	–	Where	there	is	a	change	of	plea	to	guilty	after	an	
indication	of	the	likely	sentence	or	type	of	sentence	from	the	judge.		

In	 fact,	 the	practices	are	 far	more	diverse	than	this	two-fold	classification	suggests.	At	
police	station	negotiations	between	police	and	suspects	(particularly	those	who	have	had	
previous	contact	with	police/CJS),	usually	in	the	absence	of	a	legal	adviser,	might	involve	
considerations	such	as:	

• Agreement	to	grant	police	bail	or	not	oppose	court	bail,		
• Contact	with	friends	or	relatives	or	legal	adviser,		
• Access	to	drugs,		
• Content	of	any	confession	and	 in	particular	 the	portrayal	of	 ‘facts’:	Chow	v	DPP	

(NSW)	(1992)	28	NSWLR	593,	
• Identification	of	co-offenders,		
• Information	about	other	offences,	etc.		

Charge	negotiation	

In	NSW,	both	the	DPP	and	police	have	the	discretion	as	to	whether	a	charge	will	be	laid	
(and	if	so,	which	charge),	and	whether	to	accept	a	plea	to	a	lesser	charge.		

See:	Criminal	Procedure	Act	1986	(NSW)	s	153	–		

(1) If	an	accused	person:	
(a) Is	arraigned	on	an	indictment	for	an	offence,	and	
(b) Can	lawfully	be	convicted	on	the	indictment	of	some	other	offence	not	charged	in	

the	indictment,	he	may	plead	‘not	guilty’	of	the	offence	charged	in	the	indictment,	
but	‘guilty’	of	the	other	offence.	

(2) The	Crown	may	elect	to	accept	the	plea	of	‘guilty’	or	may	require	the	trial	to	proceed	on	
the	charge	on	which	the	accused	person	is	arraigned.		



The	 prosecution	 can	 thus	 accept	 a	 plea	 to	 the	 lesser	 charge	 without	 judicial	
approval,	 an	 official	 sort	 of	 restricted	 charge	 bargaining.	 Also	 see:	 NSW	 DPP	
Prosecution	Guidelines	(2007),	which	contains	a	policy	on	charge	bargaining	–	page	340	
of	the	textbook.	

See:	NSW	Sentencing	Council	report	–	Reduction	in	Penalties	at	Sentence	(2009)	–		

Advantages	of	charge	negotiation	–	

• Encouraging	substantial	savings	in	costs	and	time,		
• Mitigating	court	backlogs	through	guilty	pleas,		
• Saving	witnesses	from	giving	evidence	in	court	(particularly	relevant	for	children,	

sexual	assault	victims,	etc.),		
• Reducing	financial	costs	to	defendants	and	the	legal	aid	system,	
• Providing	certainty	through	a	plea	involving	a	conclusion	determination	of	guilt,		
• Allows	defendants	an	opportunity	to	use	the	time	between	entering	the	guilty	plea	

and	sentence	to	undertake	rehabilitation	–	a	successful	outcome	which	will	benefit	
both	the	defendant	and	community,	

• Provides	 for	 those	 prosecutions	where	 there	may	 be	 a	weak	 Crown	 case	with	
respect	to	a	more	serious	charge.	

Disadvantages	of	charge	negotiation	–	

• Sometimes	regarded	as	a	reward	for	guilty	defendants,		
• Defendants	likely	to	be	treated	more	leniently,		
• Offenders	rewarded	for	the	utilitarian	value	of	the	plea	rather	than	for	remorse,		
• Can	put	pressure	on	the	defendant	to	plead	guilty	–	

o Overcharging	which	can	put	extra	pressure	on	the	defendant	to	plead	guilty	
to	a	lesser	charge,		

o Existence	of	the	standard	non-parole	period	scheme	may	also	put	undue	
pressure	on	the	defendant	to	plead	guilty	to	a	lesser	charge	that	does	not	
attract	a	standard	non-parole	period,		

o Defendants	may	be	 induced	to	participate	 in	a	charge	bargain	and	plead	
guilty	even	if	they	are	not	in	fact	guilty	in	order	to	secure	the	possibility	of	
a	discount,	particularly	if	they	are	not	robust	or	well-informed.		

• Victims	may	feel	that	their	account	has	been	devalued	when	facts	are	edited	for	
sentencing,		

• Right	to	silence	might	be	seen	to	be	undermined	–	the	encouragement	of	a	guilty	
plea	to	attract	a	benefit	is	analogous	to	an	induced	confession,		

• Charge	 negotiations	 take	 place	 behind	 closed	 doors	 –	 no	 transparency	 to	 the	
public.		

The	Council	concluded:	

‘The	objections	are	capable	of	being	answered	in	full	so	long	as	the	process	is	undertaken	
ethically,	and	in	accordance	with	the	ODPP	guidelines.	It	accepts	that	charge	negotiation	



is	not	only	essential	to	the	efficient	operation	of	the	criminal	justice	system,	but	it	is	also	
fair	 to	offenders	who	may	benefit	 from	being	dealt	with	 for	 less	 serious	offences	 than	
those	 charged	 or	 for	 representative	 charges,	 where	 their	 objective	 or	 subjective	
circumstances	warrant.’		

Scope	of	prosecutorial	discretion	–		

Crown	prosecutors	have	discretion	to	decide	the	appropriate	charge/s	in	matters	
dealt	with	on	 indictment.	 Under	 the	Guidelines,	 an	 appropriately	 authorised	Crown	
prosecutor	can	negotiate	three	areas	relevant	to	the	charge	in	return	for	a	guilty	plea.	The	
prosecutor	may	agree	to:	

1. Discontinue	or	downgrade	the	charge/s;		

The	Crown	prosecutor	can	undertake	to	discontinue	a	charge	and	replace	it	with	a	lesser	
charge.	This	can	include	an	agreement	not	to	elect	on	a	table	offence	or	to	downgrade	to	
an	indictable	offence	so	that	it	may	be	heard	summarily.		

A	Crown	prosecutor	cannot	agree	 to	a	charge	negotiation	unless	 the	public	 interest	 is	
satisfied.	This	requires	a	consideration	of	whether	the:	

• Alternative	charge	adequately	reflects	the	‘essential	criminality’	of	the	conduct,		
• Plea	provides	adequate	scope	for	sentencing,		
• Evidence	available	to	support	the	prosecution	is	weak	in	any	material	respect,		
• Savings	 of	 cost	 and	 time	 weigh	 against	 the	 likely	 outcome	 of	 the	 matter	 if	 it	

proceeded	to	trial,		
• Plea	 saves	 a	 witness,	 particularly	 victims	 and	 vulnerable	 witnesses,	 from	 the	

stress	of	testifying,	and	
• Victim	has	expressed	a	wish	not	to	proceed	with	the	original	charge/s.		

2. Amend	or	enlarge	the	statement	of	facts;	and/or	

Charge	negotiations	can	also	include	negotiating	the	agreed	summary	of	facts	on	the	basis	
of	which	the	defendant	will	be	sentenced.	This	can	constitute	an	independent	agreement	
or	it	may	be	coupled	with	any	charge	downgrade.		

The	scope	to	change	an	agreed	summary	of	facts	is	limited.	An	alternative	plea	will	not	be	
considered	where	its	acceptance	would	produce	a	distortion	of	the	facts	and	create	an	
artificial	basis	for	sentencing,	or	where	facts	essential	to	establishing	the	criminality	of	
the	conduct	would	not	be	able	to	be	relied	upon.		

Where	reference	to	any	substantial	or	otherwise	relevant	and	available	evidence	is	to	be	
omitted	from	a	statement	of	facts,	the	views	of	the	police	officer-in-charge	and	the	victim	
must	be	 sought	before	 the	 statement	of	 agreed	 facts	 is	 adopted.	The	prosecutor	must	
submit	a	certificate	 (‘section	35	certificate’),	 signed	by	or	on	behalf	of	 the	DPP,	 to	 the	
court.	



3. Put	some	charge/s	on	a	Form	1.		

When	sentencing	an	offender	for	an	offence	(‘principal	offence’),	the	Crimes	(Sentencing	
Procedure)	Act	1999	(NSW)	provides	that	the	court	may	take	into	account	one	or	more	
further	offences	for	which	the	offender	admits	guilt	–	referred	to	as	‘taking	matters	into	
account	on	a	Form	1’.	Both	parties	must	agree	to	the	further	offences	being	placed	on	
Form	1.		

This	procedure	is	often	employed	as	part	of	charge	negotiations	between	the	prosecution	
and	 defence.	 The	 further	 offences	 are	 generally	 of	 a	 similar	 or	 lesser	 seriousness	
compared	to	the	principal	offence	and	the	court	takes	them	into	account	with	a	view	to	
increasing	the	sentence	on	the	principal	offence.	Separate	sentences	are	not	imposed	for	
the	 further	 offences,	 but	 the	 increase	 in	 sentence	 for	 the	 principal	 offence	 may	 be	
significant	 to	 some	 cases,	 particularly	 if	 the	matters	 on	 the	 Form	 1	 are	 numerous	 or	
serious	in	themselves.		

The	rules	about	consulting	victims	and	police	also	apply.	The	court	can	refuse	to	take	an	
offence	into	account	if,	in	its	opinion,	it	is	not	appropriate	to	be	dealt	with	in	this	way.		

See:	GAS;	SJK	[2004]	HCA22;	217	CLR	198.		

• Gleeson	 CJ,	 Gummow,	 Kirby,	 Hayne	 and	 Heydon	 JJ:	 Principles	 affecting	 plea	
agreements.	[28]–[32],	[42]–[44].		

• It	is	the	prosecutor,	alone,	who	has	the	responsibility	of	deciding	the	charges	to	
the	preferred	 against	 an	 accused	person.	The	 judge	has	no	 role	 to	play	 in	 that	
discretion.		

• It	 is	the	accused	person,	alone,	who	must	decide	whether	to	plead	guilty	to	the	
charge	preferred.	That	decision	must	be	made	freely	and,	in	this	case,	it	was	made	
with	 the	benefit	 of	 legal	 advice.	Once	 again,	 the	 judge	 is	 not	…	 involved	 in	 the	
decision.		

• It	is	for	the	sentencing	judge,	alone,	to	decide	the	sentence	to	be	imposed.	For	that	
purpose,	the	judge	must	find	the	relevant	facts.		

o Guilty	plea	–	Any	facts	beyond	what	is	necessarily	involved	as	an	element	
of	 the	 offence	 must	 be	 proved	 by	 evidence,	 or	 admitted	 formally	 or	
informally.		

• There	 must	 be	 an	 understanding	 between	 the	 prosecution	 and	 defence,	 as	 to	
evidence	that	will	be	led,	or	admissions	that	will	be	made	(but	that	does	not	bind	
the	judge,	except	in	the	practical	sense	that	the	judge’s	capacity	to	find	facts	will	
be	affected	by	the	evidence	and	admissions.		

• An	erroneous	submission	of	law	may	lead	a	judge	into	error,	and	if	that	occurs,	the	
usual	means	of	correcting	the	error	is	through	the	appeal	process.		

It	should	be	noted	that	the	statements	of	principle	set	out	in	GAS;	SJK	apply	to	charges	
only	 and	 cannot	 be	 extended	 to	 an	 agreement	 on	 sentence,	which	 remains	 entirely	 a	
matter	for	the	court.		


