
 

01 Legal Institutions 
 

English Legal and Constitutional History 

 

 

Absolute power, Divine right of Kings 

• 1066 - William of Normandy conquered England following the Battle of Hastings 
• William owned all of the land and as tenants-in-chief, he leased out the land to Norman nobles who 

were loyal to him, and to Anglo-Saxon nobility who pledged loyalty to him 
• King’s decree was paramount and applied through the land 

 

Feudalism 

• Beneath the nobles, were a series of sub-tenants 
• Subjects owed the king loyalty. They were also required to share their crops and engage in military 

service when needed 
• In return for their allegiance, the king and nobles protected and assisted their tenants in dire times 

 

Justice, Stare Decisis, Doctrine of Precedent 

• Norman kings heard complaints from their subjects 
• Norman kings travelled the kingdom and received petitions from the people 
• Usually complaints were about injustice by local officials or general unfairness in local 

administration 
• The king and his delegate implemented the notion that ‘like cases should be treated alike’. This 

provided consistency and certainty and became the foundation for stare decisis. It also allowed 
decision to avoid ‘arbitrary fiat’. 

  

Key concepts developed through history 

 

Rule of Law: power is shares with the people and not concentrated in the ruler 

Dicey (legal historian) 

1. The law is supreme in comparison to governance by arbitrary fiat 
2. Governments can only operate if they have legal authority to do so 
3. A person can only be punished for a breach of law 

 

Separation of Powers: 3 arms of government – Legislature, Executive, Judiciary have separate 
roles and are independent from each other. This maintains the balance of power and prevents 
abuses of power 



 

 

 

The Judiciary & Judicial Power 

 

What is a Court? 

s 71 Constitution & Boilermakers’: judicial power is vested in chapter III courts 

s 73 Constitution: chapter III courts can only give a “judgement, decree, order or sentence” – anything 
outside of this constitutes non-judicial power 

s 75 – 77 Constitution: a “matter” is the facts or claims in dispute between parties 

 

How is the Australian Constitution interpreted differently? 

The High Court of Australia (HCA) is not restricted to rules and legislation about statutory interpretations; it 
can approach the Constitution from any angle it wishes because it can’t be interpreted literally. 

Mabo was not a constitutional case; it was a common law decision about property and land ownership. 

 

How is judicial power separated from legislative and executive power?  

Boilermakers’ 

Limb 1: Judicial power can only be exercised by chapter III courts (Alexander’s case) 

Landmark court case which declared the Commonwealth Court of Conciliation and Arbitration could not 
exercise judicial power because it contravened with s 72 Constitution whereby judges are appointed with 
tenure to ensure independence and hence is not a chapter III court. The President of this court had 7 year 
terms and could seek reappointment. There is a concern that towards the end of the judge’s term, s/he 
might make more decisions favourable towards the government; making it possible for the legislature and 
executive to control the judiciary. 

 

Independence & Impartiality
•Free from influence/corruption 
/interference

•No oversight or review
•Judges not forced to publicly justify their 
decisions

•Tenure & renumeration

Judicial Power
•Review exercises of legislative & executive 
power

•Legitimacy is maintained by not 
overstepping scope of judicial power and 
through protecting institutional integrity

Non-judicial Power
•Review the merits of an administrative 
decision

•Persona designata rule: a judge acts in a 
personal capacity and NOT as a 'judge' of a 
court eg ambassador, Royal Commissions, 
tribunal members

•Incompatibility principle

Separation of Powers
•Protective mechanism for the rule of law
•Boilermakers'
•AMC

•Kable
•Totani



 

 

Limb 2: Chapter III courts can only exercise non-judicial power incidental to exercising judicial power 
(Boilermakers’ case) 

Commonwealth Court of Conciliation and Arbitration was declared invalid by the HCA because it was a non-
judicial body, involved in conciliation and arbitration which comes under the Executive arm of government 
(chapter II), trying to exercise judicial power (give out and enforce fines). 

 

Boilermakers’ introduced inefficiencies into the Court system and the Courts have had to make exceptions 
to the Boilermakers’ doctrine as demonstrated by Hilton v Wells (persona designata rule; non-judicial 
power can be conferred onto judges so long as it is not incompatible with their judiciary duties – judges can 
issue search warrants which is non-judicial, an executive function for the police) & Harris v Caladine (a 
registrar of the Family Court can make consent orders – a judicial power).  

 

Australian Military Court (AMC) 

This “court” was found invalid by the HCA. It was exercising judicial power but was not a court established 
under chapter III of the Australian Constitution. This court was established under the chapter for executive 
powers. 

The HCA ultimately determines the validity of a “court”. The test involves deciding if a court has been 
vested with judicial power. 

Factors which Indicate Judicial or Non-judicial Power 

 Judicial Power Non-judicial Power 
Nature of decision made Adversarial Inquisitorial 

Negotiation 
Arbitration 
Mediation 

Nature of the decision itself Conclusive, binding, 
authoritative 

Policy, not legal rules 
Discretionary 

Nature of the decision 
maker 

Court, judge Tribunal 

Historical treatment Have judges traditionally made 
decisions? 

 

Intention of Parliament Did Parliament intend to confer 
judicial or non-judicial power? 

 

Power of Punishment Fine or jail someone Decisions are not enforceable 
Rights Defines, enforces existing rights Does not settle conclusively the 

rights and liabilities of the 
parties 

 

What are the differences between State and Federal judicial power?  

How is this related to the cross-vesting system? 

The NSW Constitution does not enshrine the separation of powers; the States can change their Constitution 
at will because it is like another piece of legislation, unlike the Federal Constitution which requires a 
referendum. However, State Courts have been invested with federal jurisdiction. 

 



 

 

Williams v Commonwealth of Australia [2012] HCA (‘School Chaplains’ Case’) 

Facts – Mr Williams challenged the National School Chaplaincy Program (NSCP) based on the funding 
agreement entered between the Commonwealth and Scripture Union of Queensland (SUQ). 

 

Issue – There were two constitutional challenges.  

1.) Is the Funding Agreement invalid because it was prohibited by s 116 of the Constitution? – 
introduced a religious test for an office under the Commonwealth (Dismissed) 

2.) Is the Funding Agreement invalid because it is beyond the Executive power of the Commonwealth 
under s 61 of the Constitution? 

 

Rule – A long-held assumption before this case was that the Executive could spend money and enter into 
contracts as they pleased.  

 

The HCA ruled that the Commonwealth (status of the Crown) as a person is a simplistic view and rejected 
this argument. Additionally, the HCA found Commonwealth Executive powers were not coextensive with 
Commonwealth legislative powers. Under federalism and responsible government, Commonwealth 
spending and contracting could not occur without oversight from Parliament, and particularly the Senate 
which represented the States because the Commonwealth could potentially interfere with the State’s 
jurisdictions. 

Application – The majority of the HCA interpreted Executive power in s 61 as limited to spending and 
contracting in accordance with statutory authority, and in some exceptions statutory authority is not 
required when it is for ‘the ordinary and well-recognised functions of government’. 

Conclusion - The Funding Agreement and payments made to SUQ were invalid because it was beyond the 
power of the Executive to do so. 

 

Nationhood and Emergency powers – Pape case: $900 GFC stimulus 

 

Is the power of the Executive’s actually increasing as Parliamentary power declines? 

 

Based on the case law, the Executive is constrained by the Constitution. However, the growth is likely 
through the unwritten conventions, such as ministerial responsibility and accountability. 

 

  



 

 

 

New South Wales Act 1823 (Imp) 

• Set up the Supreme Court of NSW 
• Strengthened Parliament’s standing as followed in the English Bill of Rights 
• Guaranteed tenure and remuneration as mirrored in the Act of Settlement 
• Established the Legislative Council; appointed, not elected; House of Review 
• Governor could put forward legislation for the Council to review 

 

Australian Courts Act 1828 (Imp) 

• Limited the power of the Governor; could only make laws if a majority of the Legislative Council 
agreed 

• All law enforced in England as of 25 July 1828 applied to NSW and Van Dieman’s Land 
• Trial by jury 

 

The British Chartist Movement of the 1830s which consisted of the rising working class made its way to 
NSW which led to the  

Australian Constitutions Act (No 1) 1842 (Imp)  

• Separated the Governor from the Legislature – Separation of Powers 

 

Australian Constitutions Act (No 2) 1850 (Imp) 

• Legislative Council was given the power to set up a bicameral Parliament 

 

NSW Constitution Act 1855 (Imp)  

• Established the fully elected Legislative Assembly which allowed NSW to have a bicameral 
Parliament; electors and voters still had to own property (franchise was gradually expanded) 

• Formalised responsible government (accountability from Ministers to Parliament for their 
departments) 

 

Colonial Laws Validity Act 1865 (Imp) 

• Section 5 allowed colonial Parliaments to change their own Constitution and enabled them to set 
their own rules regarding how to change their Constitution (manner and form provision). 

• Repugnancy doctrine  

 

NSW Constitution Act 1902 (NSW) 

• Section 5 gave plenary power to NSW, subject to the Cth Constitution 
• Section 7 mirrors Section 5 of the Colonial Laws Validity Act 1865 

 


