
1. Undue Influence 
 

1. Principle – Undue influence is concerned with setting aside transactions that cannot 
reasonably be explained on the basis of friendship, relationship, charity or other 
ordinary motives’ – Allard v Skinner 

  
Presumed Undue Influence (burden of proof on beneficiary to prove no UI) 
 
(1.1) Relationships, which by virtue of their type give rise to the presumption 
that influence, has been exercised – can the weaker party point to a recognised class 
of relationship? If so, transaction gives rise to the presumption of UI (which the 
stronger party then has the burden of proof of rebutting): 

1. INCLUDES: Parent/child [loco parentis – Rogers v Bank of NSW]; 
guardian/ward; doctor/patient; solicitor/client; religious advisor/member of 
religion. 

2. DOES NOT INCLUDE: husband/wife; employer/employee; gov’t monopolist 
supplier/retailer 
 

(1.2) Relationships of influence in fact (ad hoc factual relationship), where 
applicant establishes sufficient trust and confidence to give rise to a presumption 
of influence 

1. Question here is whether the applicant establishes sufficient trust and 
confidence to give rise to a presumption of influence. I.e. is the beneficiary in 
a position to exercise domination over the other? Does the other depend upon 
the beneficiary due to trust and confidence placed in them? – Johnson v 
Buttress; Tulloch v Braybon 

2. Onus of proof - It must be affirmatively shown by the beneficiary that the gift 
was ‘the pure, voluntary, well-understood act of the mind’ – Huguenin v 
Baseley  

a. Note: The age and condition of the ‘donor’ are irrelevant in so far as 
raising the presumption of UI is concerned. 

 
IF PRESUMPTION IN (1.1) or (1.2) made out - Can the beneficiary rebut the 
presumption of influence? 

1. Test: Onus is on the beneficiary to show that the other party had a clear 
understanding of what they were doing and freely entered the transaction – 
Johnson v Buttress  

2. Factors: to consider in deciding whether presumption of UI is rebutted per 
John v Buttress include:  

a. Independent advice (most persuasive): Evidence that the donor 
received competent, independent advice from a solicitor etc. 

b. Whether sufficient consideration was given (although not 
determinative) 

c. Substance of the transaction – whether it was a sole asset of high 
value, whether the donor was illiterate/weak minded/of low 
intelligence etc. – In such cases the presumption will be stronger and 
harder to rebut. 
 

 
 



 
Test for actual Undue Influence (burden of proof on donor to establish UI) 
 

1. Test for actual undue influence – Can the weaker party establish that the 
stronger party had actual influence over their mind at the time of the contract, 
causing them to enter into the transaction? – Allard v Skinner; Barclays 
Bank plc v O’Brien  

a. Independent advice (most persuasive): Evidence that the donor 
received competent, independent advice from a solicitor etc. 

b. Whether sufficient consideration was given (although not 
determinative) 

c. Substance of the transaction – whether it was a sole asset of high 
value, whether the donor was illiterate/weak minded/of low 
intelligence etc. – In such cases the presumption will be stronger and 
harder to rebut. 

 
Remedies 
 

2. If Undue Influence is established, there is a right to rescind the contract. 
Following rescission, consequential orders may be made to restore the parties 
to their pre-contractual positions. 
 

 
 

• Terms are either:  
o Express – those agreed to by the parties – the terms and their agreement being 

objectively determined. 
o Implied – those implied by contract law (common law) OR by statute. 
o Note: If you sign something that you know to contain contractual terms, then 

you are deemed to have read and agreed to those terms – Toll v Alphapharm  
 

EXPRESS TERMS  
 
• Term or representation? 

o Distinguish objectively between – statements made to induce entry into the 
contract (representations); and statements meant to be obligations under the 
contract (terms). 

§ This is important as damages are available for the breach of a 
contractual term, however they may not be available for example in the 
case of an innocent misrepresentation. 

 
o Objective test: would a ‘reasonable person’ consider that the statement was 

intended to become part of the contractual obligation? Consider:  
§ Importance of statement – is it an opinion or a solid undertaking? 

 
 
 
 
 
 



ACL Chapter Two – General Consumer Protections 
 
Section 20, Section 21 & Section 23 – what is the difference and how to apply these sections 
of the ACL? 
 

• Standard form contract? – If you’re dealing with a standard form contract, then you 
may wish to apply section 23, OR section 20 or 21. If you don’t have a standard form 
contract, then you cannot apply section 23. 

o Note that unconscionability is a much higher standard to make out as 
compared to unfairness.  

• Section 20 (should be applied if s 21 can’t be applied) – recognises and specifically 
prohibits the conduct that the court has already recognised as unconscionable (i.e. 
taking advantage of a ‘special disadvantage’ per Amadio). 

o Note: Section 20(2) actually specifically says ‘this section does not apply to 
conduct that is prohibited by section 21’  

• Section 21 (should be applied first) – adds to section 20, and ‘says’, ‘not only do we 
recognise the rule in Amadio, but we also recognise as unconscionable some conduct 
that the courts haven’t deemed as conscionable (refer to section 22). 

 
SECTION 20 ACL – EQUITABLE UNSCONSCIONABILITY 
 

• Section 20 (equitable unconscionability) – Unconscionable conduct within the 
meaning of the unwritten law (Amadio) 

o a person must not;  
o in trade or commerce;  
o engage in conduct;  
o that is “unconscionable within the meaning of the unwritten law”, from time 

to time, of the States and Territories. 
 
‘Unconscionable within the meaning of the unwritten law’ 
 
Commercial Bank of Australia v Amadio 
 

1. Principle – Equitable jurisdiction of the court to set aside transactions where one 
party is under a “special disadvantage” and the other party takes unconscionable 
advantage of this. 
 

2. Facts – The Amadios were an elderly Italian couple with limited grasp of written 
English and little business experience. Their son was the managing director and 
majority shareholder of a company and asked his parents to mortgage their property to 
CBA to secure his company’s overdraft. He said to his parents that their liability 
would be limited to $50k and the security would be for 6 months only. His parents 
were not aware that the company was crumbling. 

a. A representative from CBA went to the Amadios home with the guarantee 
documents to have the Amadios sign them. The rep didn’t explain the 
documents to the Amadios, even though CBA was aware that the Amadios 
had been misinformed about the contents of the mortgage deed.  

 
 
 



3. Test – Commercial Bank of Australia v Amadio 
 

a. (1) Weaker party must show they suffered from a ‘special disability’ or 
‘disabling condition or circumstance’ at the time of the transactions: - (need 
to pick apart the facts and argue why there is collectively enough information 
to meet the legally recognised standard of a ‘special disadvantage’. 

i. NOT merely a weakness of bargaining power, but severe evaluative 
incapacity that places them at a serious disadvantage as against the 
other party to the contract, by affecting their capacity for judgment. 

ii. Examples of situations where a ‘special disadvantage’ may be 
made out include:  

1. Elderly/infirm – Amadio 
2. Illiterate/language barriers – i.e. lack of understanding of the 

nature of agreement – Amadio 
3. Mental/physical illness, inexperience, poverty – Bromley v 

Ryan 
4. Infatuation or ‘love’ leading to dependence and control – 

arguably infatuation itself is not enough, i.e. there was other 
factors present in this case such as extreme emotional pressure, 
threats of self-harm etc. – Louth v Diprose  

5. Alcoholism (just being drunk not enough) – if party trying to 
procure favourable bargain brings alcohol to the bargaining 
table with knowledge that other party has drinking problem – 
Blomley v Ryan 

iii. Examples of situations where a ‘special disadvantage’ will not be 
made out: 

1. Mere inequality of bargaining power – Generally, a mere 
inequality of bargaining power will not be enough to amount to 
a special disability (whilst there may be an inequality of 
bargaining power, this will not be sufficient if this inequality is 
not affecting the ability of the affected parties to make a 
decision in their own interest) – ACCC v Berbatis  

 
b. (2) The weaker party must show that the stronger party had actual knowledge 

of their ‘special disability’ or displayed wilful ignorance to it, and its effect on 
the transaction: - Kakavas 

i. Constructive Knowledge? – Mere constructive knowledge based on 
what a reasonable person would have inferred based on the 
circumstances is insufficient following the reading down of Amadio in 
Kakavas v Crown Melbourne 

ii. Kakavas – Did not definitively close door on whether gambling 
addiction could be considered to be ‘special disadvantage’, however 
case turned on P’s free choice to enter casino and the casino’s lack of 
knowledge as to his gambling problem (as he presented himself as a 
wealthy businessman). 

 
c. (3) You must also have all other ‘pieces’ of s 20 ACL made out,  

i. ‘a person’, ‘in trade or commerce’ + ‘engage in conduct’ 
 
 


