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The Nationhood Power – Purposive  

S 61 - The executive power of the Commonwealth is vested in the Queen and is exercisable by the Governor-General 

as the Queen’s representative, and extends to the execution and maintenance of this Constitution, and of the laws 

of the Commonwealth  

S 51 (xxxix) - The Parliament shall, subject to this Constitution, have power to make laws…with respect to:  

Matters incidental to the execution of any power vested by this Constitution in the Parliament or in either House 

thereof, or in the Government of the Commonwealth, or in the Federal Judicature, or in any department or officer of 

the Commonwealth  

  

Scope Nationhood power is the Power of the Commonwealth (specifically, the executive) to make laws based on 

Commonwealth as a nation.  

1. Protection of the Nation  

Power to protect the nation: Burns v Ransley (1949) – able to make laws in regards to seditious words. The executive 

has a power to make laws for the protection of Australia and the Constitution. Not only against acts but also words. 

Here, the court held that ‘while the Parliament has no power to pass a law to suppress or punish political criticism... 

excitement to disaffection against a government goes beyond political criticism.’  ‘Commonwealth has the power to 

make the law to protect’: Latham CJ in Burns v Ransley (1949)  

 In Communist Party Case (1951), it was discussed again by the court – struck down legislation that was too 

specific in that it was about certain people and bodies were named – it was not directed at the nation and 

therefore was invalid.  

  

 

2. Advancement of the Nation  The nationhood power can also be used for the advancement of the nation. o  

 Davis v Commonwealth (1988): 

• Case concerning the celebration of the bicentenary of Australia and some Commonwealth legislation designed to 

promote it. 

• First Australians were not happy with the celebrations. 

• Davis was a political activist. Printed t shirts with the slogan 1788-1988 200 years of suppression and aggression. 

• There was legislation in place guiding the celebrations the numbers 1788 and 1988 were protected symbols 

under the legislation. 

• Court found the nationhood power existed, it was capable of upholding commonwealth legislation that allowed 

for celebrations, it didnt prevent protest. 

 


