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OFFER 

An offer is an expression of willingness to enter into a contract on specific terms.  
- Only if it is available to be accepted.  
- Must have intention to be bound (intention and consideration)  

- Must involve quid pro quo → Something in exchange for something 
- Must conclude with agreement and understanding between parties 

Offer will be made when:  
- Whether a reasonable bystander sees that an offer was intended (OBJECTIVE TEST) 
- Whether there is a binding agreement made upon acceptance (MUTUAL ASSENT?) 

Offeror → Person making the offer;  Offeree → Person accepting the offer. 

ELEMENTS OF A VALID OFFER 

Gibson v Manchester City Council [1979] 
- For an offer to be valid, the offeror must have an intention to be bound.  

- Language of the letter: ‘may be prepared to sell’ (No intention/certainty) 
- Here, Council had no intention to be bound. 
- Arguably was an invitation to negotiate (through standard form letter) 

- Since there was no offer, there can be no acceptance and no contract. 

INVITATION TO TREAT 

Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd [1953] 
- Invitation to treat ⇒ Invitation to offer or negotiate (NOT AN OFFER)  

- Sometimes lacking essential and certain terms (eg. fixed price, audience) 
- Eg. Putting things up for sale is an invitation to treat. (Not bound) 

- Goods are open for purchase to an unspecified group of people.  
- Offer → Bringing to cashier, Acceptance → Cashier accepting money for it.  

- Offer ⇒ Needs to be made to a specific person/group with all essential terms  
- Sometimes, invitation, offer and acceptance might happen at the same time → eg. when someone 

drinks a bottle of water before paying for it.  
- Customer is bound to pay for it and they know they have to.  

- TO ACCEPT THE INVITATION, ONE NEEDS TO MAKE AN OFFER.  
- You can delay acceptance of the offer until you agree to conditions (Can negotiate etc.) 

UNILATERAL CONTRACTS 

Carlill v Carbolic Smoke Ball Company [1893] 
- Advertisement was an express promise and offer (Clear unmistakable language) 
- Carlil took the smoke ball in accordance with instructions and contacted 
- Company had deposited $1000 dollars with bank and promised to pay $100  
- Consideration provided by both (taking smoke ball & deposit $1000 respectively) 
- Could be considered to be an  UNILATERAL CONTRACT 

- Contract whereby the offeree accepts the offer by performing/executing 
- ACCEPTANCE, CONSIDERATION AND PERFORMANCE OCCUR CONCURRENTLY. 
- When offer is made, contract is executed by offeror, executory to offeree. 
- EXECUTORY → Conditions to be performed, EXECUTED → Conditions performed. 
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BILATERAL CONTRACTS 

Contract formed by exchange of promises where promise of one party is consideration supporting promise of 
other. 

- Acceptance occurs before performance. Contract can be executory to both. 
- The act of appearance called for by the offer, once completed by the offeree, leaves the contract executory 

only on the part of the offeror. 

TICKET CASES 

MacRobertson Miller Airline Services v Commissioner of State Taxation (WA) (1975) 
- Whether there was an enforceable contract, and thus stamp duty to be charged on ticket 
- Traditional Approach → Ticket = Offer, Have to see if mutual assent from both.  

- Airline had a clause that they had a right to cancel without incurring liability. 
- Passenger had no chance to negotiate terms of contract, only standard terms. 
- Example of difficulties in applying doctrines of offer & acceptance. 

- Barwick → Exemption clause prevented there from being an enforceable agreement. 
- Air travel often carries uncertainty, ticket does not equal a promise/agreement. 
- Passenger made offer to ride, Airline can accept/decline by conduct.  
- Constituted an unilateral contract → Flight = Acceptance and Performance 
- Because of the broad exception clause in T&C → There is no intention on the part of the airline to 

carry (aka there is no intention to be bound, even though they received payment) until the passenger 
is on plane and going to fly. 

- NO CONTRACTUAL OBLIGATIONS BETWEEN AIRLINE & PASSENGER UNTIL PROVIDED A SEAT ON 
PLANE. → Ticket not an agreement, only stipulates terms.  

- Stephen → Ticket is an offer from airline, left for customer to accept by getting on plane.  
- Formation of contract cannot precede special obligations (aka exemption clause) 

- TICKET NOT AGREEMENT, ONLY OFFER. OFFER CAN ONLY BE ACCEPTED BY CONDUCT. 

WITHDRAWAL 

Goldsborough Mort v Co v Quinn (1910) 
- An offeror is free to withdraw/revoke an offer, even when there is a specified open period of the offer, 

unless there is consideration in the offer on both, thus keeping the offer open to be satisfied. 
- So, Quinn could not withdraw the option since Goldsborough executed accordingly and provided 

consideration. So, contract was enforceable by specific performance.  

Mobil Oil Australia Ltd v Wellcome International Pty Ltd (1998)  
- An offeror can withdraw his offer even when performance has commenced, provided there is no detriment 

to either party.  
- In this case, there was no detriment to either party, in fact both benefitted.  
- Could not be seen as an unilateral contract.  
- ACCEPTANCE CAN ONLY OCCUR AFTER COMPLETION OF THE CONDITIONS REQUIRED. 
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ACCEPTANCE 

Acceptance needs to be communicated to the offeror.  
- Except in unilateral contracts when acceptance occurs simultaneously with performance 

Acceptance must be in reliance of the offer  -  The Crown v Clarke 1927 
- Performance cannot occur by mere coincidence (eg. happening to do the required act)  
- Confession of Clarke was subjective evidence, but that does not mean that we discount subjective evidence 

when we apply objective test.  
- Objective test is when someone looks at the confession and decides if you did it in accordance with the offer, 

or in another capacity.  

SILENCE 

Silence does not constitute a valid acceptance (No mutual assent)  - Felthouse v Bindley (1862) 
- You cannot impose on someone the obligation to accept by silence 
- There is a lack of meeting of minds, because there is no communication.  
- There was also NO COMPLETED BARGAIN → Was an open offer. 
- If a reasonable time has passed since making the offer, it will be assumed as a rejection. 

ACCEPTANCE BY CONDUCT 

Empirnall Holdings Pty Ltd v Machon Paull Partners Pty Ltd (1988) 
Where the offeree with reasonable opportunity to reject offered services, take the benefit of them in 

circumstances which would indicate to a reasonable person that they were offered with the expectation of 
remuneration, he assents to the terms and thus accepts the offer.  

- HOWEVER, there needs to be knowledge of the terms and conditions.  
- But yes, you can accept by conduct.  
- Where a reasonable bystander would regard the conduct of the offeree, including his silence and conduct, 

as signalling to the offeror that his offer has been accepted. 

Brambles Holdings Ltd v Bathurst City Council (2001) 
- Ipp J → Saw letter as a counter-offer, still part of negotiation. Later letter was acceptance.  
- Heydon J → Saw the letter as a rejection, but an offer can be revived. If you look at the situation in its 

wholeness, the conduct demonstrates acceptance of the offer. 
- Both judges said that Brambles was aware of the T&C, and understood that the only way the Council would 

increase the rates was if the increase in fees would be remitted for the Liquid Waste Treatment Plant. → 
Acceptance could be concluded by conduct. 

- Brambles breached the contract by not satisfying the conditions of what the Council intended for the increase 
of the fees, and by retaining the fees. 

- You could either accept both, or reject both, but not have one without the other. 
- By accepting the contract, you accepted the contract in its wholeness 

POSTAL ACCEPTANCE METHOD 

- A contract is made as soon as the acceptance is posted - Henthorn v Fraser [1892] 
- There is a still a contract, even if it received some time later or even lost in the post. 

- Prejudices the offeror (person who is receiving contract), bound without knowledge, offeror may 
act as if there was no contract. 

- A contract is formed at the place where acceptance was posted. 
- Common law places the burden on the offeror → Unconditionally requiring communication in all cases. 

(GENERAL RULE → YOU MUST COMMUNICATE ACCEPTANCE) 
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