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EXAM PREP 

1. What does our system look like now? (ACTUAL SYSTEM) 
2. Does it work as a good limit on power? (INTENDED SYSTEM) 

a. Do you agree with how the system works?  
b. Do you think the system works as described or as intended? 

3. What values does it espouse? Are they good values? (IDEAL SYSTEM) 
a. Do you think the values the system expresses are good? Is it a good balance? 

i. Thick vs Thin, Legal vs Political, Formal vs Substantive, SoP vs RG 
b. Does the system actually express these values and how well?  

Separation of Powers, Federalism, Parliamentary Sovereignty,  
Responsible Government, Representative Government 

START WITH DEFINITIONS, PROS AND CONS, REQUIREMENTS, FOR EACH CONCEPT. 

CONSIDER THE TENSIONS BETWEEN CONCEPTS 
- Political Constitutionalism vs Legal Constitutionalism 
- Parliamentary Sovereignty (Proactive) vs Judicial Review (Retrospective and Reactive Application) 
- Separation of Powers vs Responsible Government & Representative Government 
- Federalism vs Parliamentary Sovereignty 
- Responsible Government vs Parliamentary Sovereignty 

 

Topics Relevant Concepts 

Constitutionalism Written, Rigid Constitution; Constitutional Conventions; Referendum 
Political Constitutionalism → Parliamentary Sovereignty, Responsible Government  
Legal Constitutionalism → Judicial Review  

Constitutional Hybrid UK Inheritance - Responsible Govt, Representative Govt, Parliamentary Sovereignty 
US Inheritance - Federalism, Separation of Powers, Judicial Review 

Constitutional Reform Dual Citizenship, Indigenous Sovereignty, Rights Protection, Judge Appointment  

Rights Protection Human Rights (Parliamentary Scrutiny Act), Judicial Review, Bill of Rights, Democracy 
Political vs Legal Constitutionalism, Rigid Constitution, Referendum  

Rule of Law Political vs Legal Constitutionalism, Judicial Review 
Thin vs Thick, Formal vs Substantive 

Indigenous Sovereignty Popular Sovereignty, Uluru Statement  

Federalism Intergovernmental Relations, GST, Williams Case, Finance, State Legislative Powers 
Manner and Form; Peace, Welfare and Good Government, Plenary Powers 
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RULE OF LAW  

 
FORMAL 

(Proper Sources/Legality of Law) 
SUBSTANTIVE 

(Content of Law - Ethics, Justice, Morality) 

THIN 
(Less) 

Rule by Law 
Not concerned with morality of law 

Individual Rights/Universal Rights 
(eg. Privacy, Autonomy, Property, Contractual Rights) 

 
Manner, Clarity, Temporal Dimension of Law 

General, Clear, Equal, Certain, Prospective 

Attaining Dignity 
Economic, Social and Cultural Influences 

(eg. Right to Fair Trial, Freedom of Speech, Assembly) 

THICK 
(More) 

Democratic Process 
Obtaining consent of people and government 

Substantive Equality 
Social Welfare, Preservation of Community 

(eg. Minority Rights Protection, Bill of RIghts) 

 

AV Dicey 

1. No man is punishable or can be lawfully made to suffer in body/goods except by a distinct 
breach of law, established in an ordinary legal manner before courts 

2. No man is above the law, every man regardless of social status, is subject to law 
3. The law of the constitution are the consequence of individuals as defined and enforced by 

the courts, common law formed from decisions relating to the people 

WI Jennings 

- Requires derivation and limitation of powers not just by express rules (Constitution, 
legislation) but also judicial decisions (common law).  

- Notion of equality: Law should not just be equal in words, but also in application.  
- Aimed at ensuring liberty and equality (more substantive aspects) 

Julius Stone 

- Importance of shared ethical convictions about appropriate limits on power 
- Democracy is achieved as far as men appear to conform to legal rules with a sense of ethical 

obligation (Tension between Coercion and Ethical Conviction) 
- Cannot be strictly constrained to Dicey’s 3 constraints 
- Does not focus on purely equal application, but appropriate application 

Brian 
Tamanaha 

- Emphasizes cultural and social attitudes to constraints on power 
- Looks at RoL as a political idea - Accountability of government to people 
- In a democracy, forms part of the moral tradition of the community, a common ideal shared 

and unquestionably accepted by the majority 

International 
Commission 

of Jurists 

- All power in the state should be derived and exercised in accordance with the law 
- Assumes the law is based on respect for the supreme value of human personality 
- Should be able to protect individual from arbitrary government and enable him to enjoy the 

dignity of man ⇒ Blend of procedural and substantive elements 

Lord 
Bingham 

1. Must be accessible, and as far as possible, intelligible, clear and predictable 
2. Questions of legal right should be resolved by application of law and not by discretion 
3. Laws of the land should apply equally to all, except if differences justify discrimination 
4. Law must afford adequate protection of fundamental human rights 
5. Means provided without prohibitive cost or inordinate delay civil disputes 
6. Ministers and public officers must exercise powers reasonably and in good faith 
7. Adjudicative procedures should be fair 
8. Compliance by the state with its obligations in international law 

Sir Ninian 
Stephen 

- Government should be under the law, as like ordinary citizens are 
- Those administering law should be independent and uninfluenced 
- Ready access to the courts of law for those who seek legal remedy and relief 
- Law of the land should be certain, general and equal in its operation 
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CONSTITUTIONALISM 

 Political Constitutionalism Legal Constitutionalism 

Definition 

System in which those who exercise political 
power (government) are held to constitutional 

account through POLITICAL MEANS and THROUGH 
POLITICAL INSTITUTIONS (Parliament, Executive) 

System in which the final say on the 
constitutional limits of power are exercised 

through LEGAL MEANS and LEGAL 
INSTITUTIONS (Courts) 

Execution POLITICAL MEANS, POLITICAL INSTITUTIONS LEGAL MEANS, LEGAL INSTITUTIONS 

Examples 
Scrutiny, Debates, Question Time, Committees 

Elections, Parliamentary Sovereignty 
Constitutional Review, Judicial Review 

(Vertical and Horizontal Limits) 

Advantages 
Open, Accessible and Efficient 

Transparent, Deliberative, Participatory, Diverse 
Emphasis on Accountability and Representation 

Independent Arm of Government 
Integrity, Objective Mediator/Umpire 

Disadvantages 
Needs for scrutineers to take their job seriously. 

Political corruption and misdeeds. 
Expensive, Unelected,  

Limited to cases brought before them 

AUSTRALIA CONSTITUTION 

Constitutional Hybrid: UK, US  ⇒ Written, Rigid Constitution, complemented by conventions and common law. 
Leans towards POLITICAL CONSTITUTIONALISM (No Bill of Rights, Parliamentary Sovereignty) 

Juxtaposed with LEGAL CONSTITUTIONALISM (judicial review and Constitution) 

UK (Westminster System): Representative and Responsible Government within Framework of Monarchy 
- Facade of a Monarchical Government: GG acts as representative of Queen as a head of state (s59), with 

little scope to act independently without advice from Ministers (refer later to Executive)  
- Representative Government: People represented through their elected representatives 
- Responsible Government: Executive/Government is responsible to the Parliament/Legislature for actions.  

- Significant overlap between Executive and Parliament, separation very porous. 
- Parliament can ask Executive to explain actions; if not satisfied, can sack/vote of no confidence. 
- If you want to be a member of the Executive, you have to be/going to be a Minister in Parliament. 

- Constitutional Conventions: Accepted, unwritten understandings  developed for practical convenience that 
reflect fundamental beliefs about government. (Not enforceable by Courts, but can regulate conduct) 

- Positive Morality  - People conform to it and accept rule as standard, constitutional in nature.  
- Critical Morality  - Consider reasons behind convention: Why? How? Benefits? Value? 
- Eg. Responsible Government, Powers of Prime Minister, Appointment/Role/Dismissal of GG 

- Parliamentary Sovereignty: Parliament is supreme, power vested in them to make/amend law by people  

US: Federalism, Separation of Powers (Vertical and Horizontal) and Judicial Review 
- Aimed at protecting the people against the power of the government by distributing that power 
- No single consolidated chain of command 
- Separation of Powers: Legislative, Executive and Judicial branches are all separated from each other 

Judicial Review: Judicial branch is independent branch of government, has power to interpret Constitution, 
and strike down any laws/governmental actions that are inconsistent with Constitution/common law. 

- Federalism: Divides governmental powers between Federal government and State/Territory governments 

Written Constitution: A single solemn document which  founds a political community, defines its chief political 
institutions  (aka three branches), confers their powers  and circumscribes permissible limits  on those powers.  
- Creates  certainty, consistency, uniformity and objectivity across the country 
- Essential for ensuring checks and balances on government action 
- Supported by Constitutional Conventions 

Rigid Constitution: Hard to change, not by ordinary legislation, can only be effected by referendum (s128). 
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UNITED KINGDOM INHERITANCES 

PARLIAMENTARY SOVEREIGNTY 

Australia - Understood in the context of rigid limits and boundaries imposed by the Australian Constitution 
- Failure to codify rights reflects resilient faith in Constitution and powers it gives to branches of 

government 
- Combined operation of Constitution, common law and parliamentary government in achieving RoL 
- Parliamentary sovereignty is in constant tension and contract with judicial supremacy (judicial review)  
- PS accepted in common law and largely affected formulation of Australian Constitution 
- R v Federal Court of Bankruptcy; Ex parte Lowenstein (1938); Roach v Electoral Commissioner (2007); 

Attorney-General (Cth); Ex rel McKinlay v Commonwealth (1975)  

AV Dicey 

- LEGAL CONCEPT, BUT POLITICAL CONSTITUTION. → Powers defined as a matter of law 
- Parliament has the right to make or unmake/repeal any law, no one can override. 

- Judiciary can ‘make’ law by precedent, but is inferior to Parliament made law. 
- Future Parliaments are not bounded by previous Parliaments (can remake laws)  
- Parliament acting as ‘trustees’ for people, but Parliament sovereign over people 

- NO legal relationship, cannot sue Parliament, or participate in lawmaking. 
- Internal and External limits on Parliament to make laws, but do not affect validity of laws 

- Internal - Product of democracy/society, determined by what defines society 
- External - Anarchy, people disobeying laws and not re-electing them. 

WI Jennings 

- Parliament is sovereign within its powers - understated constraints on Parliament’s power  
- Sovereignty is supreme power over citizens and subject unrestrained by laws (Bodin 

1576) 
- HAS LEGAL SOVEREIGNTY BUT NOT POLITICAL SOVEREIGNTY 

- Courts will always adjudicate based on laws Parliaments make 
- Dicey neglects POLITICAL SOVEREIGNTY, which also makes up sovereignty.  
- Parliament is limited by wish for re-election and must consider general opinion 

- Cannot pass laws that majority violently dislikes  
- Allows binding of future Parliaments - Can put limits on what future Parliament can make 

law on, which are binding unless they repeal laws through proper processes (impediment)  
- POWERS ARE BINDED BY LAW, so needs to follow necessary processes in law 

TRS Allan 

- Parliament has to represent the people and so has to make and know what laws to make 
- Supports idea of judicial review and representative democracy 

- If Parliament starts undercutting that principle, the courts ARE NOT OBLIGED TO FOLLOW 
and have a role in determining the validity of the law.  

- Common law also serves as a constraint on Parliament’s powers.  
- Precisely because of Parliament’s duty to the people, they are liable to be kept in check 

when they are questioned by the people. (PARLIAMENT GETS ITS POWER FROM PEOPLE) 

Geoffrey de 
Q Walker 

- Dicey did not cite relevant legislation and reference legal instruments 
- Neglects morality, international law, prerogative powers and binding of future 

Parliaments 
- Belief that Parliaments are bounded and given power by Constitution 
- Laws do not advocate sovereign and supreme power, so never possessed it.  

Jeffrey 
Goldsworthy 

1. Necessity of single, ultimate and unlimited law-making power in the Kingdom 
2. Only with consent from Parliament, can king exercise absolute power to make law 
3. Parliament was highest court of the land - authority of last resort 
4. If authority is limited, Parliament might not be able to adequately protect community 
5. Every generation must be equally free to make and change its law 
6. All subjects were represented by Parliament and assumed to consent to its acts 
7. Parliament’s decisions reflect the collective wisdom of the entire community 
8. Ability of King, Lords and Commons to check and balance each other = best safeguard 
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