
 
 

o There is a body of legislative history, case law (from courts around the world), 
scholarship and Advisory Council opinions on the interpretation of CISG – and courts 
may refer to them as aids in interpreting CISG. 

o CISG is therefore to be interpreted “autonomously” – reference to domestic contract law 
(cases and legislation) is not permissible. 

 

Agreement  
In order for [party] and [party] to have satisfied agreement, an offer must be made by one party 
and accepted by the other party.  
 

Offer 
An offer is the indication by one party to another of their willingness to enter into a contract with 
that other party on certain terms (Gibson v Manchester CC).  
 
[Party] will argue that [party] made an offer by [insert facts]. However, [party] may seek to rebut 
this argument my arguing that there was no offer and that the [action/conduct/words] only 
amounted to an invitation to treat (ITT).   
 
In ascertaining whether [action/conduct/words] amounted to an offer, the court will apply an 
objective test: does it appear to a reasonable person in the position of the offeree than an offer 
was intended and that a binding agreement would be made upon acceptance? (Gibson). This 
inquiry is to be answered with regard to the outward manifestations on the parties, not some other 
subjective evidence.  
 
Consider the following:  

• Language must be sufficiently certain and promissory  (Gibson) 
o Ambiguity/uncertainty of an offer can negate an ‘offer’ (Mobil Oil v Wellcome) 

§ However courts can clarify some ambiguity ‘reasonable time’ (Carlill v 
Carbolic Smoke Ball Co)  

• Offer must be final - more than merely starting negotiations (Gibson) 
• Offer must be more than a ‘mere puff’ (Carlill)  

o Through evidence of a capability or willingness to perform (e.g. by depositing money 
in a bank).  

• If unilateral contract OTF:  
o It is possible to make an offer to the public at large; there is not a contract with the 

whole world there is simply an offer which is capable of being fulfilled by the whole 
world (Carlil). 

Invitation to treat (ITT) 

An invitation to treat is an invitation to others to make an offer to enter into negotiations. [Y] may 
seek to argue that [X]’s [actions/words/conduct] only constituted an invitation to enter into 
negotiations.  

 

 

 


