
TOPIC FIVE: ACTING OUTSIDE OF POWER (GROUNDS FOR 
JUDICIAL REVIEW I) 
 

• Fundamental principle that underlies judicial review at common law is that government powers 
must not be exercised in exercised in excess of power or jurisdiction 

 

• Two major categories 
o Acting beyond power  
o Breach of procedural fairness 

 
THE CONCEPT OF ULTRA VIRES  

• Basic idea that underpins this doctrine is that government decisions and actions powers must not 
be made in excess of its lawful powers  

• Ultra vires decision is invalid  

• Relates to DMs acting beyond the scope of the power conferred on them by parliament  
 

• Ultra vires grounds divided into 4 categories 
o Grounds involving an absence of power or authority  
o Grounds involving an abuse of discretion  
o Grounds involving fact-finding errors  
o Grounds involving the fettering of discretion 

 
ABSENCE OF POWER 
 
ACTIONS NOT PERMITTED BY STATUTE  

• Basic principle is that governments and their officers cannot do anything that they are not 
authorised by law to do  
 

• S5 AD (JR) A – APPLICATIONS FOR REVIEW OF DECISIONS 
o (1)(d): “That the decision was not authorised by the enactment in pursuance of which it 

was purported to be made” 
 

• S6 AD (JR) A – APPLICATIONS FOR REVIEW OF CONDUCT RELATED TO MAKING OF DECISIONS 
o (1)(d): “That the enactment in pursuance of which the decision is purported to be made 

does not authorise the making of the proposed decision” 
 

• ENTICK V CARRINGTON  
o  Secretary received information that someone that published  
o Man was seized following a search of premises – belongings taken and damage to the 

property due to the raid  
 

o Held 
▪ Secretary of State does not have the power to issue a warrant to search and enter a 

premises when no statute authorised that power therefore acted without power 
▪ No ability under general law nor under statute to exercise that power = action was 

unlawful  

• Administrative official cannot perform acts or make decisions that go beyond what is permitted by 
the statute that is the source of their power  

• Authority might be provided by the Constitution, a statute or common law  

• Most administrative decisions are made under statutory power 



 

• Most cases concern provisions that grant general powers to administrative officials to make 
regulations  

o Regulations made in the exercise of statutory power – must fall within the scope of the 
power to make regulations  

o Examine wording of regulation making power  
 

o E.g. 1 – provision granting power to do what is “necessary or convenient” 
▪ Not valid simply because an administrator thinks it is necessary or convenient  
▪ Validity depends on whether the regulations/instrument are necessary and 

convenient in the sense expressed by the power  
▪ Question is always whether the regulation or other instrument falls within the 

intended scope of the power created by Parliament  
 

o E.g. 2 – power to “regulate” activity  
▪ Problem arises when DM granted power seeks to prohibit all or part of a particular 

activity  
▪ Question is whether prohibition is consistent with a power to regulate, or whether it 

falls outside the scope of the power 
 

• SHANAHAN V SCOTT 
o D was charged with breach of regulation which provided that no person shall place or cause 

to be placed eggs in cold storage premises  
o Regulation made in pursuance conferred on Governor of Council by Act – make regulations 

“providing for all or any purposes whether general or to meet particular cases for the 
administration of this Act and in particular, in relation to nay board for or with respect to 
regulating that transport, treatment, processing, labelling, storage, marketing, export or 
delivery of commodity” 

o Purpose of this regulation was to make it practically difficult in Victoria to store or sell eggs 
produced in NSW 

o Questioning the validity of the regulation – is it authorised under that Act? 
 

o Held 
▪ Regulation was invalid  
▪ Regulation fell neither within the particular grant of the Act nor within the general 

regulation making power of the Act = ultra vires  
▪ “The objection is that the regulation is an attempt not to complement but to 

supplement the plan of the legislation – not confined to the same field of 
operation”  

▪ To prohibit is not regulating – form of prohibition which operates as complete 
prohibition unless consent is obtained  

▪ Regulations must be “confined to the same field of operation” as the Act, and must 
complement rather than supplement the Act  

▪ Generally, regulating relates to the condition, manner and occasion in which things 
are done, rather than prohibiting something   

▪ To impose such a restriction as that contained in the regulation with respect to the 
part of the commodity falling outside the board’s marketing powers is to extend the 
legislation plan not to carry it into effect = ultra vires 

 

• MORTON V UNION STEAMSHIP CO OF NZ  
o GG could make regulations prescribing all matters… as may be necessary or convenient to 

be prescribed for giving effect to this Act 



o Whether regulation as amended was valid, if so, D would be liable to pay  
o Regulation made under Act 

 
o Held  

▪ Regulation is void 
▪ Act set out circumstances in which people would be liable – regulations add another 

category in which people will again be liable = regulations are void because of this 
▪ “In an Act which lays down only the main outlines of policy and indicates an 

intention of leaving it to the GG to work out that policy by specific regulation, a 
power to make regulations may have a wide ambit. Its ambit may be very different 
in an Act… which deals specifically and in detail with the subject matter to which 
the statute is addressed” 

 
DISREGARD OF PROCEDURAL REQUIREMENTS  

• S5 AD (JR) A – APPLICATIONS FOR REVIEW OF DECISIONS 
o (1)(b): “That procedures that were required by law to be observed in connection with the 

making of the decision were not observed” 
 

• S6 AD (JR) A  - APPLICATIONS FOR REVIEW OF CONDUCT RELATED TO MAKING DECISIONS 
o (1)(b): “That procedures that are required by law to be observed in respect of the conduct 

have not been, are not being, or are likely not to be, observed” 
 

• PROJECT BLUE SKY V AUSTRALIAN BROADCASTING AUTHORITY  
o 1995 ABA pursuant to their Act determined the content standard that regulated the content 

of TV  
o Section claiming that 50% programing broadcasts must be Australian programmes = 

minimum was to rise to 55%  
o Other section, provided that standards must not be inconsistent with the Act or the 

regulations  
o Other section, ABA required to perform functions manner consistent with Australian 

obligations under foreign agreements 
o PBS claimed standard was invalid because it gave preference to Australian programmes as it 

contravened international agreement between Australia and NZ  
 

o Held  
▪ Standard was not invalid  
▪ While imposing a legal duty on respondent (comply with international obligations) 

an act done in breach of its provision is NOT invalid 
▪ Primary purpose of Act is that TV is controlled by Australians for Australians – 

international obligation requirement could be inconsistent of the purpose of the Act  
▪ Fulfilling the legal obligation would be inconsistent  
▪ Parliament would not have wanted the entire act to be invalid if this section were to 

be contravened  
▪ Not the purpose of the Act that a breach of the section would invalidate any act 

done in breach of that section  
▪ Invalidity “depends upon whether there can be discerned a legislative purpose to 

invalidate any act that fails to comply with the condition. The existence of the 
purpose is ascertained by reference to the language of the statute, its subject 
matter and objects, and the consequences for the parties of holding void every act 
done in breach of the condition”  



▪ “Better test for determining the issue of validity is to task whether it was the 
purpose of the legislation that an act done in breach of the provision should be 
invalid” 

▪ “When a legislative provision directs that a power or function be carried out in 
accordance with matters of policy, ordinarily the better conclusion is that the 
direction goes to the administration of power or function rather than to its validity” 
 

▪ Procedural requirement proceeds on the hypothesis that there is power, and merely 
regulates its exercise → act valid even if contravened 

• Especially if requirement relates to policy or is expressed in indeterminate 
term  

• Especially if invalidity would produce much inconvenient to the public  
▪ If a procedure was not followed – not necessarily invalid  
▪ Nature of international agreements – indeterminate languages, aptly described as 

goals to be achieved rather than rules to be obeyed, Aus. party to 900 treaties – 
unlikely that purpose is to render the Act invalid for contravention of this provision  

 
IMPROPER DELEGATION – ACTION BY THE WRONG PERSON OR BODY  

• Common law presumption against delegation – in conferring a power upon a particular officer 
Parliament is presumed to have intended that it should be exercised by that officer and not handed 
over to someone else  

• Presumption varied by statute  

• Most statutes expressly permit senior officer to delegate many of their powers  

• Issue arises where delegation is not made or not made correctly  

• Legislation will invariably nominate the person authorised to exercise the power – validity of a 
decision ultimately depends on whether it was made by a person nominated i 

• Delegatus non potest delegare = a delegate cannot delegate  
 

• 4 categories of authorised decision making  

Principal • Person nominated in the legislation as the authorised DM  

• Retains authority to make decisions even where it has been delegated  

Delegate • Person to whom a power or function has been delegated, but written 
instrument signed by the principal, pursuant to an authority to delegate 
conferred by the legislation  

• Delegate may be a named officer or any officer filling a nominated position  

• Scope of authority set out in instrument or may replicate decision under the 
provision  

• Delegate acts independently  

• Delegate signs a decision with their own name  

Agent • Makes decision on behalf of the delegate or the principal 

• Applied in exceptional circumstances  

• “Practical administrative necessity” 

Administrative 
Assistant 

• Designated DM can obtain assistance from others 

• Does not need to be authorised formally or to act under delegation  
 

• S5 AD (JR) A – APPLICATIONS FOR REVIEW OF DECISIONS 
o (1)(c): “That the person who purported TO make the decision did not have jurisdiction to 

make the decision” 
 

• S6 AD (JR) A – APPLICATIONS FOR REVIEW OF CONDUCT RELATED TO MAKING OF DECISIONS 



o (1)(c): “That the person who has engaged, is engaging or proposes to engage, in the conduct 
does not have jurisdiction to make the proposed decision” 

 

• General rules governing statutory powers of delegation 
o S34AA ACTS INTERPRETATION ACT – DELEGATION TO PERSONS HOLDING, OCCUPYING OR 

PERFORMING THE DUTIES OF AN OFFICE OR POSITION  
▪  Where an Act confers power to delegate a function, duty o rower, then the power 

of delegation shall not be construed as being limited to delegating the function, duty 
or power to a specified person but shall be construed as including a power to 
delegate the function, duty or power to any person from time to time holding, 
occupying or performing the duties of, a specified office or position, even if the 
office or position does not come into existence until after the delegation is given 
 

o S34AB ACTS INTERPRETATION ACT – EFFECT OF DELEGATION  
▪ (1) Where an Act confers power on a person or body to delegate a function, duty or 

power  

• (a) The delegation may be made either generally or as otherwise provided by 
the instrument of delegation  

• (b) The powers that may be delegated do not include that power to delegate 

• (c) A function, duty or power so delegated, when performed or exercised by 
the delegate, shall, for the purposes of the Act, be deemed to have been 
performed or exercised by the authority  

• (d) A delegation by the authority does not prevent the performance or 
exercise of a function, duty or power by the authority   

• (e) If the authority is not a person, S34A applies  
  

o S34A ACTS INTERPRETATION ACT – EXERCISE OF POWERS AND PERFORMANCE OF 
FUNCTIONS OR DUTIES THAT DEPEND UPON THE OPINION ETC. OF DELEGATES 

▪ If 

• (a) Under an Act, a person’s exercise of power, or a person’s performance of 
a function or duty, is dependent upon the person’s opinion,  belief or state of 
mind in relation to a matter 

• (b) That power, function or duty has been delegated under that or any other 
Act  

• The delegate may exercise that power, or may perform that function or duty, 
upon the delegate’s opinion, belief or state of mind in relation to that matter 
 

o S42 INTERPRETATION OF LEGISLATION ACT – EXERCISE OF DELEGATED POWERS  
▪ Where the discharge, exercise or performance by a person of a responsibility, power, 

authority, duty or function under an Act or subordinate instrument is dependent 
upon the opinion, belief or state of mind of that person in relation to a matter and 
the responsibility, power, authority, duty or function is, in accordance with the Act 
or subordinate instrument, delegated, the delegate may, unless the contrary 
intention appears, discharge, exercise or perform the responsibility, power, 
authority, duty or function upon the delegate's own opinion, belief or state of mind 
(as the case requires) in relation to that matter 

 
o S42A INTERPRETATION OF LEGISLATION ACT – CONSTRUCTION OF POWER TO DELEGATE 

▪ (1) If an Act or subordinate instrument confers on a person or body a power to 
delegate the discharge, exercise or performance of a responsibility, power, 
authority, duty or function under that or any other Act or subordinate instrument, 
then, unless the contrary intention appears 



• (aa) The power to delegate does not include the power to delegate that 
power of delegation  

• (a) The delegation may be made subject to such conditions or limitations as 
the person or body may specify 

• (c) A responsibility, power, authority, duty or function so delegate, when 
discharged, exercised or performed by the delegate, shall, for the purposes of 
the Act or subordinate instrument, be taken to have been discharged, 
exercised or performed by the person or body 

 

• Courts have also accepted that a power includes an implied power to act through an agent 

• Modern government requires that some latitude be permitted because senior officers cannot 
personally perform many of the functions conferred on them 
 

• Courts’ willingness to recognised an implied power through an agency, depends on the nature and 
the purpose of the power  

o The more a DM needs to rely on the assistance of others – the more likely a court will imply 
such a power 
 

• Agents have different powers to delegates 

• Two sets of principles interact in complex ways 
  

• CARLTONA V COMMISSIONER OF WORKS 
o Statutory power conferred on a minister can ordinarily be exercised on the minister’s behalf 

by another officer, without the need for any formal delegation  
o (More common now to refer to this as agency) 

 

• O’REILLY V STATE BANK OF VICTORIA  
o  Act provided that the Commission may by notice in writing require a person to give 

evidence or produce documents 
o Commissioner had also delegated to a deputy commission the power conferred above 
o Deputy had in turn, given written authorisation to a tax officer to issues notices under the 

section and “imprint facsimile of my signature upon such notices” 
o Issued notices to a taxpayer notice that was fraud as a notice issued by the deputy 

commission 
 

o Held  
▪ Notice was valid  
▪ Delegation to deputy is valid but no power of sub-delegation  
▪ A person sufficiently signs a document if it is signed in his name and with his 

authority by someone else, but if states a document has not personally signed the 
duty of signing cannot be delegated to a 3rd person  

▪ Notice may be given by the authorised agent of the designated person, unless the 
statute on its proper construction requires the notice to be issued only by the person 
who is designated 

▪ Section confer on the Commission powers which may be excepted to be exercises 
in a myriad of cases – “since there a literally millions of taxpayers, it would reduce 
the administration of taxation laws to chaos if the powers conferred by those 
sections could be exercised only by the Commissioner or his deputy” 

▪ “The fact that the Act itself contemplates delegate to the deputy suggests that it was 
not intended that there should a wholesale delegation of powers to comparatively 
minor officials” 



▪ Powers conferred by section not intended to be exercised only by the Commissioner 
or his delegate personally but may be exercised through a properly authorised 
officer 

 

• RE REFERENCE UNDER S11 OF THE OMBUDSMAN ACT  
o Held 

▪ A delegate, in excising a power properly delegated to the delegate, must do so in the 
delegate’s own name for the power to be validly exercised 

Practical administrative necessity 


