
Commencing Proceedings 

Supreme Court Rules  

 At least highlight that you understand in reality it may not be going to the 
supreme court because its not complex or there’s not a lot of money but the 
assumption will be made***** acknowledge this in an exam  

 

The current civil justice system  

 Moving away from adjudication and adversarial approach  

 Aon Risk Services v Australian National University  
o removed old principle that parties were in control, HC says here that the court 

will control the litigation, determine deadlines, procedure and conduct, failure 
to meet these can be detrimental  

 Matters more likely to settle now  
 

Jurisdiction  

 Territorial – not much of an issue  

 Subject matter  
o e.g. value of claim or area of law e.g. probate  

 

Territorial jurisdiction  

 Service in Australia  

 Laurie v Carrol  
o ‘common law … writ does not run beyond limits of state’ 
o ‘amenability [of D] depends upon nothing but presence within the jurisdiction’ 
o ‘where a writ cannot legally be served … the court can exercise no 

jurisdiction’ 

 Test of clearly inappropriate forum– Voth v Manildra Flour Mills (1990) 171 CLR 
538 

 If initiate in inappropriate forum, client who commences action bears cost of having it 
transferred to appropriate court 
o Three questions: 
o 1. Does the court have jurisdiction to view this matter? 
o 2. Should the court view it? 
o 3. Which law applies to it? 

 At common law the power of a court to hear a case depends upon one thing: 

 was D properly served with proceedings (summons) in SA? (Personal service) 

 D has to be subject to the courts proceedings 
 
 
Jurisdiction of Courts (Cross-Vesting) Act – can now be heard by an SC  

o S5 
 Requires a court to transfer proceedings to a court it believes more 

appropriate  

 Bozkurt v Bozkurt (Granting the application) 
o Held: 



 The matter is relevant to proceeding within the meaning of the 
Jurisdiction of Courts (Cross-vesting) Act 1987 (SA) and the 
Jurisdiction of the Courts (Cross-vesting) Act 1987 (WA) 

 As the plaintiff is resident in WA, the most sensible course is for a 
manager based in WA to be appointed to manage the plaintiff’s award 
of damages 

 In these circumstances, the appropriate Court to supervise the 
management of the plaintiff’s funds is the Supreme Court of WA. It is 
therefore in the interests of justice to transfer the proceeding to the 
Supreme Court of WA 

 BHP Billiton v Schulz (2004) 221 CLR 400 at 422 
 The ordinary basis of jurisdiction of common law Courts in personal 

actions is the presence of the defendant within the Court’s territory, 
and the defendant’s resulting amenability to the Courts process. 

 Cross-vesting Example: 
o If you have a personal injury claim where the accident occurred in another 

State to where the P lives in SA 
o you could bring the action in SA and use the Service of Execution and 

Process Act 1992 (SA). 
o Could make the arguments that  
o because P suffered injuries then the medical evidence & expert witnesses for 

that evidence might be based in SA (unless in other State) 
o their injuries make it difficult for them to travel to the other State, etc. 

 
 

 Supreme Court or District Court: 
o Cost rules 

 Supreme Court Act 1935 (SA) s 40 
 Supreme Court Civil Rules 2006 (SA) r 263 (f) – (g) 

o No costs in Supreme Court unless damages exceed; 
 Defamation: $50,000 
 Other: $120,000 
 (even if you win you don’t get costs unless damages exceed 

$50,000/$120,000 
o therefore, go for District Court if damages are less than that amount in order 

to get costs) 

 District Court or Magistrate Court: 
o Cost rules: 

 District Court Act 1991 (SA) s 42 
 District Court Civil Rules 2006 (SA) r 263 (f) – (g) 

o No costs in District Court unless damages exceed; 
 Defamation: $25,000 
 Other: $60,000 

 Magistrates Court SA 
o Magistrates Court Act 1991 (SA) s 8 

 Civil jurisdiction 
 Minor civil claims is $25,000 

 

Extended Jurisdiction  

 Service outside Australia  
o Sccr rr 40 and rule 41 – service overseas 



o An originating process may be served out of Australia without leave in the 
following cases—  
 (a) when the claim is founded on a tortious act or omission —  

 (i) which was done or which occurred wholly or partly in 
Australia; or  

 (ii) in respect of which the damage was sustained wholly or 
partly in Australia;  

o Also in the Hague Convention rr41-41L – can serve any signatory to the 
convention  

o CL presence can be fleeting e.g. can serve a person on a plane as they enter 
the other territory  

 

Subject matter jurisdiction  

 South Australia  
o Supreme Court s17 

 s17 General jurisdiction 

 General jurisdiction over all matters 
 S18 Probate matters – only SC 

o Magistrates Court s8  
 8—Civil jurisdiction 

 (1) The Court has jurisdiction— 
o (a) to hear and determine an action (at law or in equity) 

for a sum of money where the amount claimed does 
not exceed $100 000; 

 (2) The parties to an action may waive any monetary limit on 
the civil jurisdiction of the Court, and, in that event, the Court 
will have jurisdiction to determine, the action without regard to 
that limitation. 

o District Court s8 
 s8—Civil jurisdiction 

 (1) The Court has the same civil jurisdiction (both at law 
and in equity) as the Supreme Court at first instance subject, 
however to the following qualifications: 
o (a) the Court has no jurisdiction in probate or 

admiralty; 
o Federal Court 

 Federal Court Act 1976 (Cth) s 19 
 Judiciary Act 1903 (Cth) s 39B 
 accrued jurisdiction 

 allows fc to hear state matter if they are linked to a federal 
matter  

 associated jurisdiction 

 FC can hear other federal matters that might not be in its 
jurisdiction if they are sufficiently linked to the matter before the 
court 

 incidental jurisdiction  

 conferred on court for court to perform its functions e.g. case 
by case basis  

 


