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Week 5 - Trespass to Land 
  

Scope of the tort 
  

Direct interferences with land (if interferes indirectly - PRIVATE NUISANCE); without 

lawful authority or justification; express and implied license; evocation of licence; 

statutory authority  
  
 "In order to support an action for trespass to land the act done by the defendant must be 

a physical act done by him directly to the plaintiffs land" (Southport Corp v Esso Petroleum 
Co, Denning J, QB) 
  

 Requires a voluntary act; person thrown onto land by a third party not liable for trespass 
(Public Transport Commission NSW v Perry, HCA, defendant suffered an epileptic fit and 
fell onto tracks; decision in NEGLIGENCE) 
  

 Mistake is no defence to trespass (Basely v Clarkson) 
  

 Trespass to land comprises direct interference without lawful authority; occupier may 
expressly or impliedly authorize entry or revoke that authority (Halliday v Nevill, HCA) 
  

 If the path or driveway leading to the entrance of a dwelling is left unobstructed and with 
the entrance gate unlocked, and there is no notice that entry by visitors is unauthorized, 
the law will imply a license in favour of any member of the public to go upon the path or 
driveway to the entrance of the dwelling for the purpose of lawful communication; 
doesn't matter what the subjective intention of the occupier is, what matters is the 
conduct and whether it implies license (Halliday v Nevill, police went into open driveway 
gate to arrest driver) Sometimes license is a question of fact, and sometimes it is a matter 
of law  
  

 If you have to walk onto property to retrieve an errant child who is upon someone's 
property and it is a trivial and minor injury and causes no damage, or if you have to walk 
around a car by passing through land - no trespass, because it is a minor, socially accepted 
intrusion onto land (Halliday v Nevill) 
  

 There is no implied license to enter land for the purposes of filming the owner's activities 
on this land; implied license conferred for purpose of lawfully communicating with owner 
(ACA went into property for purpose of getting footage, purpose whole alien to the 
purpose for which license was granted = trespass ad initio) (TCN Channel Nine v Anning, 
NSWSCCA, respondents entered onto appellant's land in order to film used tyres as 
environmental offense, EPA had license to go onto property to investigate tyres, one of 
the EPA agents invited ACA, Mr Anning at first agreed to interview and then told them to 
leave; ACA argued that went onto property to communicate with owner) 
  

 Trespass to land can indirectly protect privacy by virtue of your ability to turn others away 
from your land (Spieglman J, TCN) 
  



 Statutory authority to engage in what otherwise would be a tortious act must be clearly 
expressed in unmistakable and unambiguous language (Coco v The Queen, HCA, police 
officers obtained permission from judge under Invasion of Privacy Act, entered plaintiffs 
property without knowledge and consent and installed listening devices; to authorise use 
of listening devices does not imply right to go onto land to bug it) 
  

 On revocation by the occupier of authority to remain on land, an entrant must leave as 
soon as is reasonably practicable, thereafter become a trespasser (Kuru v NSW, HCA, Kuru 
had been having argument with wife, neighbors reported, police arrived but did not leave 
after Kuru told them to) 
  

 Police officers have no special rights except as provided for by statute or the common law 
(Kuru v NSW) 
  
  

  

Title to sue. Trespass to land as a wrong to possession, not ownership as such 
  
 Objective is to protect the plaintiff's right to exclusive possession (McIntosh v Lobel, 

NSWCA) 
  

 Who may sue for trespass to land?  The key to the tort is to be found in its purpose.  That 
purpose is the protection of quiet possession of land.  In Clerk & Lindsell on Torts, 16th ed 
(1989), London, the authors state (par 23-08 at 1309) that:   
"… a person in possession can sue although he neither is the owner nor derives title from 
the owner, and indeed may be in possession adverse to the owner.   
Possession means generally the occupation or physical control of land.  The degree of 
physical control necessary to constitute possession may vary from one case to another, for 
'by possession is meant possession of that character of which the thing is capable'."  (Kirby 
J in McIntosh v Lobel) 
  

 Actual possession, not ownership as such, confers title to sue in trespass and the plaintiff 
must prove actual possession of the land at the date of the trespass. Possession is a 
question of fact (Newington v Windeyer NSWCA, deceased estate inherited portion of 
land called The Grove, people living near it had treated it as a common, private garden, 
employed gardeners, carried out maintenance, Newington buys property next to Grove, 
tries to go into The Grove, existing residents bring action)  
  

 When owner of land is a deceased estate and occupiers have engaged in acts of 
ownership, they are in possession and therefore have title to sue (Newington v Windeyer) 
  

 An owner out of possession may bring an action on the case (would have to show that you 
suffered actual damage) in respect of damage to the owner's revisionary interest but does 
not have title to sue (Rodrigues v Ufton, Supreme Court of Victoria, Hodges J; a lease 
confers exclusive possession for the currency of the tenancy, parties occupied 
neighbouring properties, plaintiff had a tenant in premises, boundary dispute, defendant 
removed fence and reinstalled the fence in the place where he thought he should me) 
  

 The occupier is the only person with title to sue for trespass (Rodrigues v Ufton) 
  

  



Aerial trespass 
  

Overflight by aircraft 
  

CIVIL LIABILITY ACT 2002 - SECT 72 
72 Trespass or nuisance by aircraft 
(cf former s 2 (1) and (5) of Damage by Aircraft Act 1952 ) 

(1) No action lies in respect of trespass or nuisance by reason only of the flight (or the 
ordinary incidents of the flight) of an aircraft over any property at a height above the 
ground that is reasonable (having regard to wind, weather and all the circumstances of 
the case) so long as the Air Navigation Regulations are complied with. 

  
 A landowner only has rights in the airspace to such a height as is necessary for ordinary 

use and enjoyment of the land (Bernstein v Skyview & General QB, Skyview and General 
flew over properties and sent people photos of them, Bernstein told them not to do so, 7 
years later they did it again, intrusion was at several hundred feet above the ground) 
  

 Flying 600 feet above ground, not landing and not flying above livestock = no aerial 
trespass (Schelter v Brazakka) 
  

  
  

Intrusion by structures 
  
 The test for determining whether activities and an incursion above the surface of land 

constitute a trespass to land is whether they are of a nature and at a height which may 
interfere with any ordinary uses of the land which the occupier may see fit to undertake; 
not only actual use, also potential use (LJP Investments v Howard Chia Investments, NSW 
Supreme Court, scaffolding extended 1.5 metres into airspace, two posts supporting 
scaffolding 100 mm inside property) 
  

 A landowner is entitled to freedom from permanent structures which in any way impinge 
upon the actual or potential use and enjoyment of his land, property remedy for 
interference with air space by permanent fixture is trespass (Didow v Alberta Power, 
Alberta Court of Appeal) 
  

 Encroachment by protective mesh screens projecting from a high rise building site and 
movement of materials from ground level to heights above the screens constituted a 
continuing trespass to the adjoining land and should, in the circumstances, be restrained 
by injunction (Bendal v Mirvac Project, NSW Supreme Court) 

  

Damage by aircraft 
  
Application of legislation 
  
Commonwealth Act 
  
9  Application of Act   
(1)  This Act extends to each external Territory.   



(2)  This Act does not apply in relation to a Defence Force aircraft.   
(3)  This Act applies to acts, omissions, matters and things within Australian territory.    
(4)  Subject to subsection (2), this Act applies in relation to the following:  
(a)  Commonwealth aircraft;  
(b)  aircraft owned by a foreign corporation or a trading or financial corporation (within the 
meaning of paragraph 51(xx) of the Constitution);  
(c)  aircraft (including foreign aircraft) engaged in:  
(i)  international air navigation; or  
(ii) air navigation in relation to trade and commerce with other countries and among the States; 
or  
(iii)  air navigation conducted by a foreign corporation or a trading or financial corporation 
(within the meaning of paragraph 51(xx) of the Constitution); or               
(iv)  air navigation to or from, or within, the Territories; or 
(v)  landing at, or taking off from, a place acquired by the Commonwealth for public purposes.   
  
  

CIVIL LIABILITY ACT 2002 - SECT 73 
Surface damage by aircraft or articles falling from aircraft 
73 Surface damage by aircraft or articles falling from aircraft 
(cf former s 2 (2), (3) and (5) of Damage by Aircraft Act 1952 ) 

(1) Where material loss or damage is caused to any person or property on land or water 
by, or by a person in, or an article or person falling from, an aircraft while in flight, taking 
off or landing, then unless the loss or damage was caused or contributed to by 
the negligence of the person by whom it was suffered, damages in respect of the loss or 
damage are recoverable without proof of negligence or intention or other cause of action, 
as if the loss or damage had been caused by the wilful act, neglect, or default of the owner 
of the aircraft. 
(2) However, where the material loss or damage is caused in circumstances in which: 

(a) damages are recoverable in respect of that loss or damage by virtue only of 
subsection (1), and 
(b) a legal liability is created in some person other than the owner to pay damages in 
respect of that loss or damage, 

the owner is entitled to be indemnified by that other person against any claim in respect 
of that loss or damage. 
(3) Where the aircraft concerned has been bona fide demised, let or hired out for a period 
exceeding 14 days to any other person by the owner of the aircraft, and no pilot, 
commander, navigator or operative member of the crew of the aircraft is in the 
employment of the owner, references in this section to the owner are to be read as 
references to the person to whom the aircraft has been so demised, let or hired out. 
(4) In this section:  
  
"article" includes mail or animal.  

  
"loss or damage" includes, in relation to persons, loss of life and personal injury. 

  
DAMAGE BY AIRCRAFT ACT 1999 (Cth)  
1  Short title   
This Act may be cited as the Damage by Aircraft Act 1999.   
…   
  
3  Object of Act   

http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s73.html#article
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s35a.html#other_person
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#personal_injury


The main object of this Act is to facilitate the recovery of damages for certain injury, loss, 
damage or destruction caused by aircraft, or by people, animals or things that are dropped, or 
that fall, from aircraft that are in flight.   
  
4  Definitions   
In this Act, unless the contrary intention appears:   
aircraft has the same meaning as in the Civil Aviation Act 1988, but does not include model 
aircraft.   
Australian territory has the same meaning as in the Air Navigation Act 1920.   
Commonwealth aircraft means an aircraft, other than a Defence Force aircraft, that is: (a)  in the 
possession or under the control of the Commonwealth or an authority of the Commonwealth; or 
(b)  being used wholly or principally for a purpose of the Commonwealth.   
Defence Force aircraft means aircraft of any part of the Defence Force, including any aircraft 
commanded by a member of that Force in the course of duties as such a member.   
in flight has the meaning given by section 5.   
operator has the meaning given by section 6.   
  
5  Meaning of in flight   
(1)  For the purposes of this Act, an aircraft that is lighter than air is taken to be in flight from the 
moment when it becomes detached from the earth’s surface until the moment when it becomes 
again attached to the earth’s surface.   
(2)  For the purposes of this Act, a power-driven aircraft that is heavier than air is taken to be in 
flight from the moment when power is applied for the purpose of take-off until the moment 
when its landing run ends.   
(3)  For the purposes of this Act, an aircraft that is heavier than air but is not power-driven is 
taken to be in flight from the moment when it becomes airborne (whether or not it is then 
attached to any other aircraft or machine) until the moment when its landing run ends.   
  
6  Meaning of operator   
(1)  Subject to subsection (2), if a person uses an aircraft, the person is, for the purposes of this 
Act, taken to be the operator of the aircraft.   
(2)  If a person authorises the use of an aircraft but retains control of its navigation, then, for the 
purposes of this Act: (a)  the person who is authorised to use the aircraft is not taken to be the 
operator of the aircraft; and (b)  the person who retains control of its navigation is taken to be 
the operator of the aircraft.   
  
7  Use of an aircraft by employees   
If an employee of a person (the employer) uses an aircraft in the course of his or her 
employment (whether or not the employee is authorised to do so), then, for the purposes of 
this Act: (a)  the employee is not taken to use the aircraft; and (b)  the employer is taken to use 
the aircraft.   
  
8  Act binds the Crown   
This Act binds the Crown in each of its capacities.   
  
9  Application of Act   
(1)  This Act extends to each external Territory.   
(2)  This Act does not apply in relation to a Defence Force aircraft.   
(3)  This Act applies to acts, omissions, matters and things within Australian territory.    
(4)  Subject to subsection (2), this Act applies in relation to the following:  
(a)  Commonwealth aircraft;  



(b)  aircraft owned by a foreign corporation or a trading or financial corporation (within the 
meaning of paragraph 51(xx) of the Constitution);  
(c)  aircraft (including foreign aircraft) engaged in:  
(i)  international air navigation; or  
(ii) air navigation in relation to trade and commerce with other countries and among the States; 
or  
(iii)  air navigation conducted by a foreign corporation or a trading or financial corporation 
(within the meaning of paragraph 51(xx) of the Constitution); or               
(iv)  air navigation to or from, or within, the Territories; or 
(v)  landing at, or taking off from, a place acquired by the Commonwealth for public purposes.   
  
10  Liability for injury, loss etc.   
(1)  This section applies if a person or property on, in or under land or water suffers personal 
injury, loss of life, material loss, damage or destruction caused by: (a)  an impact with an aircraft 
that is in flight, or that was in flight immediately before the impact happened; or (b)  an impact 
with part of an aircraft that was damaged or destroyed while in flight; or (c)  an impact with a 
person, animal or thing that dropped or fell from an aircraft in flight; or (d)  something that is a 
result of an impact of a kind mentioned in paragraph (a), (b) or (c).   
(1A)  However, this section does not apply in relation to a person who suffers mental injury 
caused by a thing covered by paragraph (1)(a), (b), (c) or (d) unless the person, or property 
owned by the person, suffers other personal injury, material loss, damage or destruction caused 
by such a thing.   
  
(2)  If this section applies, the following people are jointly and severally liable in respect of the 
injury, loss, damage or destruction: (a)  the operator of the aircraft immediately before the 
impact happened; (b)  the owner of the aircraft immediately before the impact happened; (c)  if 
the operator of the aircraft immediately before the impact happened was authorised to use the 
aircraft but did not have the exclusive right to use it for a period of more than 14 consecutive 
days—the person who so authorised the use of the aircraft; (d)  if the operator of the aircraft 
immediately before the impact happened was using the aircraft without the authority of the 
person entitled to control its navigation—the person entitled to control the navigation of the 
aircraft.           
  
 (2A)  Subsection (2) does not apply to a person if, immediately before the impact happened: (a)  
the person was the owner of the aircraft; and (b)  the person did not have an active role in the 
operation of the aircraft; and (c)  either: (i)  there was a lease or other arrangement in force 
(whether or not with the owner) under which another person had the exclusive right to use the 
aircraft; or (ii)  another person had the exclusive right to use the aircraft and there was an 
agreement in force under which the owner provided financial accommodation in connection 
with the aircraft.   
(3)  Paragraph (2)(d) does not apply if the person entitled to control the navigation of the 
aircraft had taken all reasonable steps to prevent the unauthorised use of the aircraft.   
(4)  If: (a)  an injury, loss, damage or destruction of the kind mentioned in subsection (1) is a 
result of a collision or interference between 2 or more aircraft in flight; or (b)  2 or more aircraft 
jointly cause any such injury, loss, damage or destruction; this section applies in relation to  
each of the aircraft.   
  
11  Recovery of damages without proof of intention, negligence etc.   
  
Damages in respect of an injury, loss, damage or destruction of the kind to which section 10 
applies are recoverable in an action in a court of competent jurisdiction in Australian territory 



against all or any of the persons who are jointly and severally liable under that section in respect 
of the injury, loss, damage or destruction without proof of intention, negligence or other cause 
of action, as if the injury, loss, damage or destruction had been caused by the wilful act, 
negligence or default of the defendant or defendants.   
  
11A  Contributory negligence   
(1)  If, in an action under section 11, a defendant proves that the injury, loss, damage or 
destruction was caused by, or contributed to by, the negligence of the person (the sufferer) in 
respect of whom the injury, loss, damage or destruction was suffered, the damages recoverable 
must be assessed in accordance with this section.   
(2)  The court must determine the damages that would have been recoverable if there had been 
no negligence on the part of the sufferer.   
(3)  The damages determined under subsection (2) must be reduced to the extent the court 
thinks just and equitable having regard to the share of the sufferer in the responsibility for the 
injury, loss, damage or destruction.   
(4)  If any case to which subsection (1) applies is tried with a jury, the jury must determine the 
damages referred to in subsection (2) and the amount of the reduction under subsection (3).   
  
11B  Right of contribution   
If, because of an action under section 11, an amount of damages is paid by a person in respect 
of an injury, loss, damage or destruction, that person may, in an action in a court of competent 
jurisdiction in Australian territory, recover by way of contribution, from either or both of the 
following: (a)  any other person jointly and severally liable under section 10 in respect of the 
injury, loss, damage or destruction; (b)  any other person who caused, or contributed to, the 
injury, loss, damage or destruction; such part of the amount paid as the court considers just and 
equitable.   
  
12  Regulations   
The Governor-General may make regulations prescribing all matters: (a)  required or permitted 
by this Act to be prescribed; or (b)  necessary or convenient to be prescribed for carrying out or 
giving effect to this Act.  
  
Application - s109 Const, commonwealth prevails where state law inconsistent  
  
 Commonwealth Act S10(1) requires 'impact' while CLA does not 

  
 Legislation imposes strict liability on the owners of aircraft for damage caused even when 

in flight, regardless of whether proof of action outside legislative instrument exists 
(Southgate v Commonwealth of Australia, NSWCA, horse spooked by helicopter flying low 
to take a closer look at naked rider, rider suffers injury) 
  

 CLA s73 does not require impact, damage with no impact is actionable under NSW 
legislation BUT COMMONWEALTH REQUIRES IMPACT (Southgate v Commonwealth of 
Australia) 
  

 As a matter of law, damage by aircraft includes psychiatric injury, unless an intention can 
be imputed to Parliament for such injury to be excluded from liability. Common law 
considerations of reasonable foreseeability of psychiatric injury apply (Glen v Korean 
Airlines Co Ltd, English High Court) 
  



 S10(1A) of Commonwealth Act says section does not apply for mental injury unless the 
person, or property owned by the person, suffers other personal injury, material loss, 
damage or destruction caused by such a thing; pure mental harm is not recoverable 
  

 In terms of ss10 and 11 of the Damage by Aircraft Act (1999) Cth an aircraft owner and an 
aircraft operator are strictly liable for personal injury suffered by a person on land caused 
by something that is an indirect or consequential result of an impact wiith an aircraft in 
flight (ACQ v Cook, NSWCA, linesman received electric shock fixing a power line that an 
aerial spraying plane had brought down) 
  

 As a matter of statutory construction, contributory negligence is no defence to an action 
under the Act.    Compare s 2(2) of the Damage by Aircraft Act 1952 (NSW) which 
expressly makes contributory negligence a defence to a claim under the state legislation 
(ACQ v Cook) 
  

  aircraft owner and the aircraft operator were trading or financial corporations within the 
meaning of paragraph 51(xx) of the Commonwealth Constitution.   (ACQ v Cook) 
  

  

Underground trespass 
  
 The principal owner of the surface owns everything upon or above the land which he may 

use to his profit or subject it to his dominion or control (Edward v Sims, Kentucky Court of 
Appeal, defendant gave people access to caves which extended into plaintiff's property) 
  

 Trespass to land may be committed beneath the surface (Di Napoli v New Beach 
Apartments, NSWC Supreme Court, Young J) 
  

 Where a person seeks to develop their land by utilising neighbouring land for their 
convenience without consent, the court will grant an injunction to restrain it (Di Napoli v 
New Beach Apartments) 
  

 Intrusion beneath the land to extract resource (800-2000 feet) is still trespass even if it 
occurs at a depth beyond effective control of occupier; it is a matter of the use to which 
access is sought (deep railway tunnel may not give actionable trespass) (Bocardo v Star 
Energy UK Onshore, England and Wales High Court) 

  

Damages recoverable 
  

Extent of liability of an intentional trespasser - remoteness of damage rules 
  
 Damages can be recovered for harm that is intended or that is the natural and probable 

consequence of the tortious act (TCN Channel Nine v Anning) 
  

 Personal injury, including mental trauma, is not a natural and probable consequence of a 
camera crew sneaking onto a property in order to film used tyre repository (TCN Channel 
Nine v Anning) 
  



 The fact that the footage was broadcast increased aggravated damages (hurt, humiliation) 
(TCN Channel Nine v Anning) 
  

 Damages compensated and aggravated, but not exemplary (TCN Channel Nine) 
  

Vindication of the plaintiff's right to exclusive possession 
  
 Award of aggravated damages serves to vindicate the plaintiff's right to exclusive use and 

occupation (Plenty v Dillon, HCA, police entered property to give summons, occupier told 
them to leave) 

 Police do not have right to enter property to interview you about suspected crime 
 Entitled to aggravated damages because state infringed on his property 

  
 The fundamental rule of the common law is that in an action for damages for tort the 

court awards: "that sum of money which will put the party who has been injured, or who 
has suffered, in the same position as he would have been if he had not sustained the 
wrong for which he is now getting compensation or reparation"  (Parramatta City Council 
v Lutz, NSWCA, council failed to take reasonable steps to remove dangerous dwelling on 
neighboring property, as a result plaintiff's house burnt down) 
  

 Can recover damages by reference to disturbance to visitors present on your property at 
the time (State of NSW v Ibbett) 
  

Reinstatement/restoration or diminution in value 
  

 Reinstatement = how much does it cost to rebuild the house, diminution in value = the decrease 
to value in the house 

  

 Reasonable for defendant to pay compensatory damages amounting to the reasonable cost of 
reinstatement (rather than replacement) of a house destroyed (Parramatta City Council v Lutz) 
  

 The measure of damages was the cost of restoring what they had lost, namely their home; and 
not the diminution, however calculated, in the value of their land together with its 
improvements. (Evans v Balog, NSWCA) 
  

 In a case of trespass causing damages to land upon which there is no building, the cost of 
reinstatement provides the appropriate measure of damages, unless the cost is unreasonable or 
disproportionate when considered in the light of the diminution in value of the land resulting 
from such damage. In the latter event, the appropriate measure of damages is such diminution 
in value.  (Hansen v Gloucester Developments, Queen's Bench, land with no house on it suffered 
damage to outskirts as a result of excavation; no attachment to land that warrants a 
reinstatement, therefore diminution taken into account instead) 
  

 In the English High Court case of C R Taylor (Wholesale) Ltd v Hepworths Ltd [1977] 2 All ER 784 fire 
destroyed a disused billiard hall as a result of negligence on the part of the defendant. The 
plaintiff, relying on Harbutt’s Plasticine, sought the cost of rebuilding the billiard hall, despite the 
fact that the site had been retained merely as an investment and there was no intention to use 
it as a billiard hall again or let it out for some other purpose. It was held to be unreasonable to 
seek the costs of rebuilding the premises under those circumstances: in effect the plaintiff had 



lost a redundant building. The claim was restricted to diminution in value and the cost of various 
works to make the site safe. 
  

Aggravated and exemplary damages 
  

 The purpose of an award of exemplary damages is to punish and deter a defendant "for conduct 
showing a conscious and contumelious disregard for the plaintiffs rights." In proceedings against 
two or more joint tortfeasors where all the tortfeasors are liable for compensatory damages, 
exemplary damages may be awarded against one (or more) but not necessarily all the 
tortfeasors.  
  

 Exemplary damages will be awarded where the defendant trespasses on a plaintiff's land in 
seeking to make it difficult for the plaintiff to carry out a legitimate trade; however $400,00 in 
exemplary damages by the jury was ruled excessive, reduced to $150,000 (XL Petroleum, HCA) 
  

 The hurt to feelings, humiliation and affront to dignity experienced by the respondent was 
aggravated by the way in which the appellant acted in the course of its trespass. It confronted 
the respondent with cameras rolling and indicated clearly that it was filming for purpose of 
broadcast to the public at large. Furthermore, whether before or after the confrontation with 
the respondent, it widened the trespass from merely approaching him and felt able to film 
elsewhere on the property, both in front of the stacks of tyres and in the interview with the 
truck driver. This conduct justifies an award of aggravated damages which I assess in the amount 
of $25,000 (TCN Channel Nine v Anning, HCA) 

 



 
 

Trespass to land summary  
  
  

 

Trespass to land 
Interference to land without lawful authority 

Physical act done directly by plaintiff (Southport Corp v Esso Petroleum Co, 
Denning J, QB) 

voluntary act ((Public Transport Commission NSW v Perry) 

Lawful authority – authorized entry 
Express license  
 
On revocation by the occupier 
of authority to remain on land, 
an entrant must leave as soon 
as is reasonably practicable, 
thereafter become a 
trespasser (Kuru v NSW) 

Implied license 
 

- driveway leading to the entrance 
of a dwelling is left unobstructed 
and with the entrance gate 
unlocked, and there is no notice 
that entry by visitors is 
unauthorized (Halliday v Nevill) 

- There is no implied license to enter 
land for the purposes of filming the 
owner's activities on this land; 
implied license conferred for 
purpose of lawfully communicating 
with owner (TCN Channel Nine v 
Anning) 

Socially accepted intrusion 
 
If you have to walk onto property 
to retrieve an errant child who is 
upon someone's property and it is 
a trivial and minor injury and 
causes no damage, or if you have 
to walk around a car by passing 
through land (Halliday v Neviil 
obiter) 

Statutory authority 
 

- must be clearly expressed in 
unmistakable and unambiguous 
language (Coco v The Queen) 

- Police officers have no special 
rights except as provided for by 
statute or the common law (Kuru v 
NSW) 
 

Title to sue 
Occupier 
 

Non-occupier 
 



- Actual possession, not ownership as such required (Newington v 
Windeyer) 

- The occupier is the only person with title to sue for trespass (Rodrigues 
v Ufton) 

- Objective is to protect the plaintiff's right to exclusive possession 
(McIntosh v Lobel 

- Possession means generally the occupation or physical control of land.  
The degree of physical control necessary to constitute possession may 
vary from one case to another, for 'by possession is meant possession 
of that character of which the thing is capable'."  (Kirby J in McIntosh v 
Lobel) 
 

An owner out of possession may bring an action on the case (would have to 
show that you suffered actual damage) in respect of damage to the owner's 
revisionary interest but does not have title to sue (Rodrigues v Ufton, Supreme 
Court of Victoria, Hodges J) 

Aerial trespass 
Overflight by aircraft 

 
- No action lies in respect of trespass or nuisance by reason only of the 

flight (or the ordinary incidents of the flight) of an aircraft over any 
property at a height above the ground that is reasonable (CLA s72) 

- A landowner only has rights in the airspace to such a height as is 
necessary for ordinary use and enjoyment of the land (Bernstein v 
Skyview & General) 

- Flying 600 feet above ground, not landing and not flying above 
livestock = no aerial trespass (Schelter v Brazakka) 

 
CLA – S73 

- Where material loss or damage is caused to any person or property on 
land or water by, or by a person in, or an article or person falling from, 
an aircraft while in flight, taking off or landing 

- damages in respect of the loss or damage are recoverable without 
proof of negligence or intention or other cause of action, 
 

Intrusion by structures 
 

- of a nature and at a height which may interfere with any ordinary uses 
of the land which the occupier may see fit to undertake; not only 
actual use, also potential use (LJP Investments v Howard Chia 
Investments) 

- Encroachment by protective mesh screens projecting from a high rise 
building site and movement of materials from ground level to heights 
above the screens constituted a continuing trespass to the adjoining 
land (Bendal v Mirvac Project) 

Damage by aircraft 



Which Act? 
 

If  
(a)  Commonwealth aircraft;  
(b)  aircraft owned by a foreign corporation or a trading or financial corporation 
(c)  aircraft (including foreign aircraft) engaged in:  
(i)  international air navigation; or  
(ii) air navigation in relation to trade and commerce with other countries and among the States; 
(iii)  air navigation conducted by a foreign corporation or a trading or financial corporation 
(iv)  air navigation to or from, or within, the Territories; or 
(v)  landing at, or taking off from, a place acquired by the Commonwealth for public purposes.  
 
THEN DAMAGE BY AIRCRAFT ACT 1999 (Cth) APPLIES 

 

 
10  Liability for injury, loss etc.   
(1)  This section applies if a person or property on, in or under land or water 
suffers personal injury, loss of life, material loss, damage or destruction caused 
by: (a)  an impact with an aircraft that is in flight, or that was in flight 
immediately before the impact happened; or (b)  an impact with part of an 
aircraft that was damaged or destroyed while in flight; or (c)  an impact with a 
person, animal or thing that dropped or fell from an aircraft in flight; or (d)  
something that is a result of an impact of a kind mentioned in paragraph (a), 
(b) or (c).  
 
 

CLA s 73 
(1) Where material loss or damage is caused to any person or property 
on land or water by, or by a person in, or an article or person falling 
from, an aircraft while in flight, taking off or landing, then unless the loss 
or damage was caused or contributed to by the negligence of the person 
by whom it was suffered, damages in respect of the loss or damage are 
recoverable without proof of negligence or intention or other cause of 
action, as if the loss or damage had been caused by the wilful act, 
neglect, or default of the owner of the aircraft 

Mental harm 
(1A)  However, this section does not apply in relation to a person who suffers 
mental injury caused by a thing covered by paragraph (1)(a), (b), (c) or (d) 
unless the person, or property owned by the person, suffers other personal 
injury, material loss, damage or destruction caused by such a thing. 

As a matter of law, damage by aircraft includes psychiatric injury, unless an 
intention can be imputed to Parliament for such injury to be excluded from 

liability. Common law considerations of reasonable foreseeability of psychiatric 
injury apply (Glen v Korean Airlines Co Ltd, English High Court) 

 
CLA s 73 



 
"loss or damage" includes, in relation to persons, loss of life 
and personal injury. 

 
CLA s5 
 
"personal injury" includes: 
(a) pre-natal injury, and 

(b) impairment of a person’s physical or mental condition 

Indirect or inconsequential result of impact 
In terms of ss10 and 11 of the Damage by Aircraft Act (1999) Cth an aircraft 
owner and an aircraft operator are strictly liable for personal injury suffered by 
a person on land caused by something that is an indirect or consequential 
result of an impact wiith an aircraft in flight (ACQ v Cook) 

Reasoning in ACQ v Cook 
 
The High Court applied a broad approach to the Damage by Aircraft Act, 
concluding that the “something” in 10(1)(d) was the movement of the 
conductor into a position where people were at risk of getting dangerously 
close to it, dangerous position is result of an impact 
 
S73 CLA wording: 
 
Where material loss or damage is caused to any person or property on land or 
water by, or by a person in, or an article or person falling from, an aircraft 
while in flight, taking off or landing – Query meaning of ‘caused’, perhaps apply 
Scott v Shepherd directness calculus (the doer of a wrong is considered the 
doer of all the follows), or reasonable foresseability 

Contributory negligence 
As a matter of statutory construction, contributory negligence is no defence to 
an action under the Act.    Compare s 2(2) of the Damage by Aircraft Act 1952 
(NSW) which expressly makes contributory negligence a defence to a claim 
under the state legislation (ACQ v Cook) 

 

Where material loss or damage is caused to any person or property on land or 
water by, or by a person in, or an article or person falling from, an aircraft 
while in flight, taking off or landing, then unless the loss or damage was caused 
or contributed to by the negligence of the person by whom it was suffered, 
damages in respect of the loss or damage are recoverable without proof 
of negligence or intention or other cause of action, as if the loss or damage had 
been caused by the wilful act, neglect, or default of the owner of the aircraft 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#personal_injury
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s26a.html#injury


 
CLA Part 5 could apply 
 

5A Application of Part 

(1) This Part applies to any claim for damages for harm resulting 
from negligence, regardless of whether the claim is brought in tort, in contract, 
under statute or otherwise 

"negligence" means failure to exercise reasonable care and skill.  

5S Contributory negligence can defeat claim 

In determining the extent of a reduction in damages by reason of 
contributory negligence, a court may determine a reduction of 100% if the 
court thinks it just and equitable to do so, with the result that the claim for 
damages is defeated 

 

Liability 
(2)  If this section applies, the following people are jointly and severally liable 
in respect of the injury, loss, damage or destruction: (a)  the operator of the 
aircraft immediately before the impact happened; (b)  the owner of the 
aircraft immediately before the impact happened; (c)  if the operator of the 
aircraft immediately before the impact happened was authorised to use the 
aircraft but did not have the exclusive right to use it for a period of more than 
14 consecutive days—the person who so authorised the use of the aircraft; (d)  
if the operator of the aircraft immediately before the impact happened was 
using the aircraft without the authority of the person entitled to control its 
navigation—the person entitled to control the navigation of the aircraft.    
 

CLA – S73 
 

where the material loss or damage is caused in circumstances in which: 
(a) damages are recoverable in respect of that loss or damage by 
virtue only of subsection (1), and 
(b) a legal liability is created in some person other than the owner 
to pay damages in respect of that loss or damage, 

the owner is entitled to be indemnified by that other person against any 
claim in respect of that loss or damage. 

 
 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#harm
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#negligence
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s41.html#exercise
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#negligence
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#negligence


(2A)  Subsection (2) does not apply to a person if, immediately before the 
impact happened: (a)  the person was the owner of the aircraft; and (b)  the 
person did not have an active role in the operation of the aircraft; and (c)  
either: (i)  there was a lease or other arrangement in force (whether or not 
with the owner) under which another person had the exclusive right to use the 
aircraft; or (ii)  another person had the exclusive right to use the aircraft and 
there was an agreement in force under which the owner provided financial 
accommodation in connection with the aircraft.   
(3)  Paragraph (2)(d) does not apply if the person entitled to control the 
navigation of the aircraft had taken all reasonable steps to prevent the 
unauthorised use of the aircraft.   
(4)  If: (a)  an injury, loss, damage or destruction of the kind mentioned in 
subsection (1) is a result of a collision or interference between 2 or more 
aircraft in flight; or (b)  2 or more aircraft jointly cause any such injury, loss, 
damage or destruction; this section applies in relation to  
each of the aircraft.   
 
11B  Right of contribution   
If, because of an action under section 11, an amount of damages is paid by a 
person in respect of an injury, loss, damage or destruction, that person may, in 
an action in a court of competent jurisdiction in Australian territory, recover by 
way of contribution, from either or both of the following: (a)  any other person 
jointly and severally liable under section 10 in respect of the injury, loss, 
damage or destruction; (b)  any other person who caused, or contributed to, 
the injury, loss, damage or destruction; such part of the amount paid as the 
court considers just and equitable.   
 
The effect of section 11 of the DAA is that damages are recoverable from both 
the owner and the operator of the aircraft in respect of an injury to which 
section 10 applies without the injured person having to prove that the injury 
had been caused by the owner’s and the operator’s wilful actions, negligence 
or default. (ACQ v Cook 

 

(3) Where the aircraft concerned has been bona fide demised, let or 
hired out for a period exceeding 14 days to any other person by the 
owner of the aircraft, and no pilot, commander, navigator or operative 
member of the crew of the aircraft is in the employment of the owner, 
references in this section to the owner are to be read as references to 
the person to whom the aircraft has been so demised, let or hired out. 

 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s35a.html#other_person


Underground trespass 
Principles 

 
- The principal owner of the surface owns everything upon or above the 

land which he may use to his profit or subject it to his dominion or 
control (Edward v Sims, Kentucky Court of Appeal, defendant gave 
people access to caves which extended into plaintiff's property) 

  
- Trespass to land may be committed beneath the surface (Di Napoli v 

New Beach Apartments, NSWC Supreme Court, Young J) 
 

  
- Intrusion beneath the land to extract resource (800-2000 feet) is still 

trespass even if it occurs at a depth beyond effective control of 
occupier; it is a matter of the use to which access is sought (deep 
railway tunnel may not give actionable trespass) (Bocardo v Star 
Energy UK Onshore, England and Wales High Court) 

-  
 

Remedy 
 

 Where a person seeks to develop their land by utilising neighbouring 
land for their convenience without consent, the court will grant an 
injunction to restrain it (Di Napoli v New Beach Apartments) 

 

Damages recoverable 
Remoteness 

 
 Damages can be recovered for harm that is intended or that is the natural and probable consequence of the tortious act (TCN Channel Nine v Anning) 

  
 Personal injury, including mental trauma, is not a natural and probable consequence of a camera crew sneaking onto a property in order to film used tyre 

repository (TCN Channel Nine v Anning) 
 

 
 
 

Compensatory and general damages 
 

 
 
 

Aggravated damages 
 

 
 
 

Exemplary damages 
 



 Award of general damages serves to 

vindicate the plaintiff's right to exclusive 
use and occupation (Plenty v Dillon) 
 

 The fundamental rule of the common law is 
that in an action for damages for tort the 
court awards: "that sum of money which 
will put the party who has been injured, or 
who has suffered, in the same position as 
he would have been if he had not sustained 
the wrong for which he is now getting 
compensation or reparation"  (Parramatta 
City Council v Lutz) 

 
 Reinstatement = how much does it cost to 

rebuild the house, diminution in value = the 
decrease to value in the house 

  
 Reasonable for defendant to pay 

compensatory damages amounting to the 
reasonable cost of reinstatement (rather 
than replacement) of a house destroyed 
(Parramatta City Council v Lutz) 

  
 The measure of damages was the cost of 

restoring what they had lost, namely their 
home; and not the diminution, however 
calculated, in the value of their land 
together with its improvements. (Evans v 
Balog) 

  
 If the cost of reinstatement is unreasonable 

or disproportionate when considered in the 

 Entitled to aggravated damages if state 
infringes on your property (Plenty v Dillon) 

 
 Can recover damages by reference to 

disturbance to visitors present on your 
property at the time (State of NSW v 
Ibbett) 

 The fact that the footage was broadcast 
increased aggravated damages (hurt, 
humiliation) (TCN Channel Nine v Anning) 

  
 confronted the respondent with cameras 

rolling and indicated clearly that it was 
filming for purpose of broadcast to the 
public at large. Furthermore, whether 
before or after the confrontation with the 
respondent, it widened the trespass from 
merely approaching him and felt able to 
film elsewhere on the property, both in 
front of the stacks of tyres and in the 
interview with the truck driver. This 
conduct justifies an award of aggravated 
damages which I assess in the amount of 
$25,000 (TCN Channel Nine v Anning, HCA) 

 

 The purpose of an award of exemplary 
damages is to punish and deter a defendant 
"for conduct showing a conscious and 
contumelious disregard for the plaintiffs 
rights." In proceedings against two or more 
joint tortfeasors where all the tortfeasors are 
liable for compensatory damages, exemplary 
damages may be awarded against one (or 
more) but not necessarily all the tortfeasors.  
  

 Exemplary damages will be awarded where 
the defendant trespasses on a plaintiff's land 
in seeking to make it difficult for the plaintiff 
to carry out a legitimate trade; however 
$400,00 in exemplary damages by the jury 
was ruled excessive, reduced to $150,000 (XL 
Petroleum, HCA) 

 Damages compensated and aggravated, but 
not exemplary if plaintiff leaves property 
immediately after being told to do so and 
their conduct isn’t serious enough to warrant 
exemplary damages (TCN Channel Nine) 

 



light of the diminution in value of the land 
resulting from such damage, the 
appropriate measure of damages is such 
diminution in value.  (Hansen v Gloucester 
Developments) 

  
 In the English High Court case of C R Taylor 

(Wholesale) Ltd v Hepworths Ltd held to be 
unreasonable to seek the costs of 
rebuilding disused billiard hall retained as 
an investment: in effect the plaintiff had 
lost a redundant building. The claim was 
restricted to diminution in value and the 
cost of various works to make the site safe. 

 


