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Statute 

 

Crimes Act (1900) NSW 

18(1)(a) Murder shall be taken to have been 

committed where the act of the accused, or thing 

by him or her omitted to be done, causing the 

death charged, was done or omitted with reckless 

indifference to human life, or with intent to kill or 

inflict grievous bodily harm upon some person, or 

done in an attempt to commit, or during or 

immediately after the commission, by the accused, 

or some accomplice with him or her, of a crime 

punishable by imprisonment for life or for 25 

years.  

(b) Every other punishable homicide shall be taken 

to be manslaughter. 

 

Actus reus 

 

1. the victim must be a human being 

• If a body has not been found, death will 
often be established through a chain of 
circumstantial evidence. 

• Foetus has to be separate entity from the 
mother in order to constitute a human 
being 

• If pregnant woman is killed 
 

2. death must have occurred 

NSW s33 Human Tissue Act 1983 

  

For the purposes of the law of NSW, a person has 

died when there has occurred- 

a) irreversible cessation of all functions of the 

person's brain; or 

b) irreversible cessation of circulation of blood in 

the person's body 

 

3. the accused must have committed a 

voluntary act (or omission) 

- Barwick CJ in the High Court emphasised (at 213, 

216) that there ‘must be a “willed”, a voluntary act 

which has caused the death charged. It is the act 

which must be willed though its consequences 

may not be intended … an accused is not guilty of 

a crime if the deed which would constitute it was 

not done in exercise of his will to act’ (Ryan v The 

Queen) 

 

Ryan v The Queen  

i. In Ryan’s case the majority of the High Court 
judges believed there was a question of 
voluntariness as to the act causing death; 
however, there was ample evidence upon 
which the jury could have concluded the 
accused’s act was voluntary if taken in 
context. The High Court emphasised the 
pulling of the trigger could not be separated 
from its context for the purposes of 
assessing its voluntariness 

ii. Barwick CJ outlined the following features 
of the evidence that established 
voluntariness (at 218): [T]he safety catch 
was not applied; the applicant had his finger 
on the trigger; he was engaged in 
withdrawing the cord from his pocket, itself 
an activity limiting the applicant’s freedom 
of movement and reducing his 
concentration in the handling of the 
weapon; and, although the deceased had 
been pliant whilst faced with the gun, he 
could not be counted on to remain so, 
particularly when he knew from the 
applicant’s own words that he, the 
applicant, was about to do something which 
in the ordinary course would involve the use 
of both his hands and so remove or greatly 
reduce the threat of the gun 

 

Omission 

  

• Any person who deliberately puts another 
in danger comes under a legal duty to 
remove that danger (Barr J, Taber) 

• Where the accused exercised a deliberate 
choice to do nothing seeing someone for 
whom they have responsibility deteriorate 
and knowing the consequences, this 
constitutes murder (R v BW and SW; 
mother found guilty of murder because of 
an omission to provide adequate 



nourishment and/or medical treatment to 
her daughter) 

 

4. the accused’s act must have caused the 

death of the victim 

 

i. the accused’s conduct must be an operating 

and substantial cause of the victim’s death 

 

- If at the time of death the original wound is still 

an operating cause and a substantial cause, then 

the death can properly be said to be the result 

of the wound albeit some other cause is also 

operating … only if the second cause is so 

overwhelming as to make the original wound 

merely part of the history can it be said that the 

death does not flow from the wound (R v Smith 

[1959] 2 QB 35, Lord Parker CJ) 

 

ii. the immediate cause of death must not have 

been an intervening act or event (novus actus 

interveniens) 

• It does not matter on the question of 
cuasation whether or not the accused 
fails to appreciate or takes unavailing 
steps to avoid his act's probably 
consequences or mistakenly believes he 
has done such acts (Hallett) 

• a novus actus interveniens will only 
break the chain of causation where the 
intervening act is ‘so independent of 
the act of the accused that it should be 
regarded in law as the cause of the 
victim’s death, to the exclusion of the 
act of the accused’ (R v Pagett, Pagett 
used a person as a human shield when 
shooting at armed police, police shot 
back and killed that person, police act 
rules to be a reasonable act of self-
defence against the act of the accused 
and therefore not a novus actus 
interveniens) 

• Absent intimidation, mistake or other 
vitiating factor, what an adult of sound 
mind does is not in law treated as 
having been caused by another (Burns) 

• e.g. the violence of the accused would 
not have been the cause of death if the 
victim had gone out and drowned 

himself (Hallet) but where a person 
supplies suicide drugs to someone 
suffering from Alzheimer's, the accused 
caused that person's death because 
that person did not have the mental 
capacity to commit suicide 

• The question whether the alleged act 
caused the death is not a question for 
the Judge at a criminal trial. It is a 
question of fact for the jury (R v Evans 
and Gardener; deceased attained injury 
from being stabbed, received 
competent medical treatment but died 
as a complication of the surgery after 
wound had healed (complication was a 
common one); stabbing still operating 
cause of death) 

 

 

Egg shell skull rule 

• The fact that the victim refuses treatment 
or has a pre-existing condition does not 
break the causal connection between the 
act and the death (R v Blaue, victim refused 
to have a blood transfusion on the basis of 
her religious beliefs and subsequently died) 

• as long as the original injuries inflicted by an 
accused are ‘continuing, operating and 
substantial causes of the victim’s death’ 
then the intervention or discontinuance of 
medical treatment (such as disconnecting 
life support machines) does not break the 
chain of causation. 
 

The acts of the victim 

 

• where the conduct of the accused 
induces in the victim a well-founded 
apprehension of physical harm such as 
to make it a natural consequence (or 
reasonable) that the victim would seek 
to escape and the victim is injured in 
the course of escaping, the injury is 
caused by the accused’s conduct 
(Royall v The Queen, Mason CJ) 
 
Royall v The Queen 

• the victim jumped, fell or was pushed 
from the bathroom window of a sixth-
floor flat after Royall, with whom the 
victim had previously had a 
relationship, seriously assaulted her 



and she had locked herself in the 
bathroom. Royall said that he forced 
the door open only to see her jump out 
of the window; however, there was 
physical evidence of a violent struggle 
in the bathroom, and the victim went 
through the window backwards 
 
Foreseeability? 
 

Mason CJ, Royall 

• Where the person does something irrational 
- it is to be expectedf that persons fearful 
for their own safetuy forced to react on the 
spur of the moment will not always make a 
sounds or sensible judgement and may act 
irrationally 

• Natural consequence test has been linked to 
foreseeability but to invite the jury to 
consider foreseeability would confuse the 
issue of causation in most cases 
  

Deane and Dawson JJ, Royall 

• When the act done in self-preservation is 
unreasonable it negates the causal 
connection 

• Best not to deal with the matter in the 
context of foreseeability 
  

Brennan J, Royall 

• Causation depends on the reasonableness 
(or proportionality) of the victim's attempt 
at self-preservation and the accuse'd 
foresight, or the reasonable foreseeability 
of the possibility that a fatal step might be 
taken by the victim in response to the 
accuse'd conduct 

• But where accused intends to cause the 
death of the victim, 
foreseeability/unreasonableness is not an 
issue as it is subsumed into intent 
  

McHugh J, Royall - dissent 

• Accused should not be held to be guilty 
unless his or her conduct induced the victim 
to take action which resulted in harm to him 
or her and that harm was either intended by 
the accused or was of a type which a 
reaosnable person could have foreseen as a 
consequence of the accused's conduct  
  

It was observed in this Court in Royall v The 

Queen that in directing a jury on causation 

of death in fright, escape or self-

preservation cases, it is ordinarily 

undesirable to focus attention upon 

foreseeability.  (McAuliffe v R) 

 

• A jury should be told that if they conclude 
that there is a reasonable possibility that a 
victim overreacted in a way that was 
disproportionate to the danger or that a 
victim’s conduct was not a natural 
consequence of the danger or that a 
victim’s conduct arose from a fear that was 
not well grounded and not reasonable then 
an accused is entitled to be acquitted. A jury 
should understand that if it reaches any of 
the above conclusions then a victim’s 
conduct amounts to an intervening cause 
and an acquittal should follow (Gray J, R v 
Dawood) 

• This is because a finding that it is reasonably 
possible that the deceased’s response to 
the accused’s conduct was an unreasonable 
or disproportionate one amounts to a 
decision that the accused’s conduct was not 
a substantial cause of the deceased’s death 
(Reynolds v R) 

• It is also open to the jury to conclude that 
the deceased's response was reasonable, as 
a person in fear for his safety making a 
quick decision as to what to do (R v RIK) 

 

Natural acts 

 

• The ordinary operation of natural 
causes has never been regarded as 
preventing the death from being 
caused by the accused; the actus reus is 
the exposure of the helpless victim by 
itself (Hallett) 

• If one man knocks another down and 
leaves him in an abandoned building in 
a state of apparent safety and that 
building is then destroyed by an 
earthquake, he is not guilty of murder 
because the law attributes such death 
to the act of God, it was not a 'natural 
consequence' of the act (Hallett) 
 
Hallett  



• Accused left deceased on the beach not 
thinking him to be dead, deceased died by 
drowning 

• The victim drowning was a natural 
consequence of the actions of the accused, 
he left him in imminent peril of an incoming 
tide 

• Accused was in a position to know that tides 
on the beach came up higher than where 
the body lay 

 

Acts of a third party 

 

• If the original injury is still the operating, 
continuing and substantial cause of the 
victim's death at the time of death, 
doctors switching off life support 
machines in the case where vital 
functions are only being supported 
mechanically does not break the chain of 
causation (Malcherek and Steel) 

• if a victim received from one assailant an 
injury which would or might ultimately 
result in death, but before that event 
occurred he received from another 
assailant a further injury which 
accelerated his death, the second 
assailant would be regarded as having 
caused the death for the purposes of the 
law of homicide, whereas the first 
assailant would only be guilty of an 
attempt to commit homicide (R v Evans 
and Gardener) 

• Whatever the lapse of time between the 
felonious act and the death, and whether 
or not a secondary condition develops as 
a result of the original treatment (where 
treatment is skilful and adequate) the 
ordinary principles of causation apply (R v 
Evans and Gardener) 
 

Medical negligence 

• Even where there is negligence in the 
treatment of the victim and that 
negligence is the immediate cause of 
death, the jury should not regard it as 
excluding the responsibility of the 
accused unless the negligent treatment 
was so independent of his acts, and in 
itself so potent in causing death, that they 
regard the contribution made by his acts 
as insignificant (Cheshire)  

• e.g. where wound had healed but a 
treatment that the patient was intolerant 
to continued to be administered in 
abnormally high quantities (Jordan) 

 

Mens rea 

• what the accused says and does at the 
time of the relevant events (and 
sometimes afterwards) can be used to 
support an inference as to their mens rea 
(Matthews v R) 

• It is acceptable for juries to draw 
inferences about the accused’s state of 
mind by putting themselves as ordinary 
people in the accused’s position; this is 
consistent with the pursuit of subjectivity 
so long as in the end they are satisfied 
BRD that the hypothetical experience of 
the reasonable person can be 
extrapolated to the actual experience of 
the accused (Stokes and Difford) 

• The accused’s circumstances are relevant 
to the decisions as to his state of mind; 
for example his age and background, 
educational and social, his current 
emotional state and his state of sobriety 
(Pemble) 

• Irrelevant that the accused did not intend 
the precise way in which the death 
occurred (Royall) 

 

Intention to kill/inflict GBH = ‘had death or GBH as 

his or her object at the time of engaging in the 

relevant conduct (Zaburoni v R) 

 

1. an intention to kill 

• An intention to kill is proved where the 
accused acts with the purpose of achieving 
a particular object—that is, the death of 
another person. It is a subjective test of the 
particular accused’s intention 

• will often be provided by the acts and words 
of the accused in the particular 
circumstances unless there is an admission 
made by the accused that they actually 
intended to kill the victim 

 

2. an intention to cause grievous bodily harm 

 



• An intention to inflict grievous bodily harm 
can be proved where the accused acts with 
the purpose of causing really serious harm 
to another person. This is also a subjective 
test and only differs from the first mental 
state in relation to what the accused must 
intend to do to their victim 

• e.g. R v Rhodes, accused intended to render 
the victim unconscious with a pillow and 
suffocated her, therefore intended to cause 
grievous bodily harm 

 

 

3. reckless indifference to human life or to 

GBH 

• A person who  
• The extreme gravity of the offence lies in 

the fact that he fully realised the probable 
consequences of his act and was prepared 
to take the chance that they would ensue. If 
he did not in fact foresee that death or 
grievous bodily harm would probably be 
caused by his act, he would not be guilty of 
murder even though a reasonable man 
would have foreseen such a result was 
probable; in those circumstances he might, 
however, be guilty of manslaughter (La 
Fontaine v The Queen, Gibbs CJ) 

• Overall, the question to be asked in relation 
to whether an accused was recklessly 
indifferent to human life is: ‘Did the 
accused, without lawful justification or 
excuse, do an act knowing or being aware 
that it was probable that death would result 
and not caring whether such consequences 
would result? (Crabbe) 

 

IF ACCUSED HAD FORESIGHT OF GBH, GO TO 

MANSLAUGHTER (Solomon, wording of NSW 

Crimes Act s18) 

 

Probabilities and possibilities 
  

• ‘it is not enough that he does the act 
knowing that it is possible but not likely that 
death or grievous bodily harm might result’, 
so the word ‘probable’ can be equated with 
‘likely to happen’ (R v Crabbe) 

• Guilty of murder if the accused knew that 
his act would probably cause death or 
grievous bodily harm (Crabbe) 

• Not guilty of murder if the accused knew 
that his act might possibly cause death or 
grievous bodily harm (Crabbe) 

• 'Likely to cause death' = a substantial 
chance as distinct from what is a mere 
possibility; must not attempt to quantify it 
as probability (Boughey) 

• Must be a likelihood that something will 
happen, not that it could happen (Annakin, 
approved by Royall) 

 

IF ACCUSED HAD FORESIGHT OF POSSIBILITY, 

GO TO MANSLAUGHTER  

 

Knowledge 

• A person who does an act causing death 
knowing that it is probably that the act will 
result in death or grievous bodily harm is 
guilty of murder even if they wished that 
death or grievous bodily harm might not be 
caused (Crabbe) 

• Deliberate abstention from inquiry into the 
state of affairs might be evidence of the 
actual knowledge or foresight of the 
accused (Crabbe) 

 

Constructive Murder 

 

  
Actus reus 

  

• it arises where the accused causes the 
death of the victim through an act done in 
an attempt to commit, or during or 
immediately after the commission, by 
the accused, or some accomplice with him 
or her, of a crime punishable by 
imprisonment for life or for 25 years 
(s18(1)(a)) 

• The act causing death must be done during 
or immediately after the commission of the 
proscribed foundation crime. The words 
‘immediately after’ are not restricted to any 
event occurring within seconds or minutes 
of the termination of actions that constitute 
the proscribed crime; the actions can be so 
closely linked in point of time, place and 
circumstances as to be ‘immediately after’ 
and this is a matter for jury decision (Hudd) 

• The act must be voluntary (Ryan) 
  



  
 
Mens rea 
  

• does not require the accused to possess an 
intention to kill or to cause grievous bodily 
harm, or advertent recklessness (Munro) 

• it is sufficient for this type of murder that 
the accused acts voluntarily with the mens 
rea required for the foundation crime 

 

Examples of crimes 

• wounding with intent to cause GBH (s33 
Crimes Act) 

• aggravated sexual assault in company 
(s61JA Crimes Act) 

• wounding with intent to resist arrest 
(s33(2) Crimes Act) 

 
Temporal coincidence rule 

 

• If a forbidden act is performed by the 
accused but at the time of doing the act he 
or she lacks the necessary criminal intent, 
the accused is not guilty of the offence 
(Meyers; the accused had assaulted the 
deceased in a number of ways but she had 
died after striking her head on a low table 
or the floor, when he pushed her away to 
get to the phone; would only have been 
guilty of manslaughter even if had murder 
mens rea during earlier assaults) 

• You cannot divide a series of acts leading to 
death when the original intent was to kill: 
"there is no doubt that the accused set out 
to do all these acts in order to achieve their 
plan, and as parts of their plan" (Thabo 
Meli; UK case  accused took victim to hut, 
hit him on back of head, then believing him 
to be dead rolled him over a cliff to create 
appearance of accident, victim later died of 
exposure; the whole of the conduct was 
regarded as one indivisible transaction 
causing death because accused had 
intended to cause death at the beginning) 

• Even where there is no preconceived plan 
to kill, "where the unlawful application of 
force and the eventual act causing death are 
parts of the same sequence of events, the 
same transaction, the fact that there Is an 
appreciable interval of time between the 
two does not serve to exonerate the 
defendant from liability", especially where 

actions causing death are designed to 
conceal commission of the original unlawful 
assault (Le Brun, UK case, defendant struck 
his wife during an argument, dropped her 
on her head while attempting to cover up 
assault) 

• However, suggestion in Le Brun that liability 
will not lie where death is caused in an 
attempt to rescue the victim 

• Allowing an object to remain somewhere 
can constitute a continuing act (Fagan, 
rolled car on policeman's foot and initially 
refused to remove it) 

• View of contemporaneity depends on 
whether you take 'short' or 'long' approach 
to viewing the circumstances (i.e. act as 
snapshot in time or as a video of continuing 
acts) - in certain contexts, courts may be 
reluctant to take the long approach (e.g. 
Potisk, defendant not guilty of larceny for 
keeping money that he'd been given by 
mistake when he only realised the mistake 
later, as he did not have the requisite mens 
rea at the time of receiving the money) 

 

Intoxication 

• Murder is an offence of specific intent 
under s428B of the Crimes Act (lists s19A 
which governs punishment for murder 
(states that liable to imprisonment for 
life)) 

• the question is whether the intoxication 
inhibits the formation of intent, not of 
whether it removes an accused's capacity 
to form intent (Makisi) 

 

 
Exceptions: 

• if A resolved to commit the conduct 
before intoxicated (428C(2)(a)) 

• or became intoxicated in order to 
strengthen resolve to commit the conduct 
(428C(2)(b)) 
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Subjective vs objective fault/autonomy vs community 

protection 

 

Introduction 

• As a socially structuring institution, the law cannot confine its ambit to only those instances 
where the accused had a positive intention to do something - the standard it sets for social 
behaviour is not merely to refrain from actively causing harm, but also to adequately respond 
to the risk of harm inherent in some actions and to be aware of such risk. However, this 
extension of criminal responsibility must be carefully tempered by principle that ensures 
continued individual justice. In their pursuit of this extension, Australian courts have 
sometimes struggled to balance these issues of principle, with the result that legal culpability 
has at times become divorced from moral and factual fault.  

• The central aim of the criminal law is the protection of individual freedom and autonomy (Raz 
2009), both from the violence of others, and from the unchecked imposition of state power. 
These dual imperatives find their expression in J.S. Mill’s (1859) dictum that the ‘only purpose 
for which power can be rightfully exercised over any member of a civilised community against 
his will is to prevent harm to others’. Finding the limits of this purpose has proven complex in 
practice, as legislatures and the judiciary have struggled with the question of just how much 
harm the criminal law can prevent without subjecting the individual to an unjustifiable 
imposition of state power. The introduction of objective standards into subjective mens rea is 
a key site of this struggle, representing an extension of the harm-prevention standard the law 
places on individuals. In their pursuit of this extension, Australian courts have sometimes 
struggled to balance these issues of principle, with the result that legal culpability has at times 
become divorced from moral and factual fault.  
 

• Perhaps there is an argument to delineating responsibility along more discrete offences (the 
law already takes into account morally purposive subjectivity (In Re A), should be more room 
for motive and moral culpability in punishment structures e.g. in complicity) 

• There is also an argument for greater connection between the choices made and the 
responsibility given (constructive murder, complicity) 

• 'The danger is that the notion of 'community' may sometimes be invoked in support of policies 
emphasising public safety… The result may be to promote an idea of community without any 
special weighing of individual rights' (Ashworth 2009) 

• 'At the core of classic liberalism is a conception of social order that values individual freedom 
and autonomy' (Garland 2012) 
Majewski 

• Absolute logic in human affairs is an uncertain guide and a very dangerous master. The law is 
primarily concerned with human affairs. I believe that the main object of our legal system is 
to preserve individual liberty. One important aspect of individual liberty is protection against 
physical violence. If there were to be no penal sanction for any injury unlawfully inflicted 
under the complete mastery of drink or drugs, voluntarily taken, the social consequences 
would be appalling (Lord Salmon) 

the concepts of community welfare and individual justice, which define much of the central conflict 
concerning the proper limits of criminal responsibility. 

 
 



Conclusion 

• In attempting to secure social order, the law sets certain standards for human behaviour, 
reinforcing these with the attribution of responsibility and punishment. The breach of these 
standards represents a breach of the social contract - however, as Beccaria argued, the 
corresponding punishment must maintain respect for the individual and proportionality in 
order to effectively promote future compliance with the contract. In introducing objective 
considerations into the judgment of subjective fault, the Australian criminal law has 
sometimes struggled to preserve such respect and proportionality, attributing responsibility in 
a way that does not fulfil what Kirby J in Lavender calls the 'fundamental principle of justice 
that criminal liability must not be imposed in the absence of moral fault'. Although the 
promotion of community standards, such as communicative models of consent and non-
involvement in group criminal activity, are important, their implementation must therefore be 
balanced by a careful consideration of individual responsibility and the proportionality of 
punishment.  

 

General 

Justifications for only where has chosen act - intent 
• Murder 

 
Notes 

• Presumption of mens rea = “the most fundamental element in a rational and 
humane criminal code” (Dixon J, Thomas v The King) 

HLA Hart 

• Maximise individual's power to predict the likelihood that the sanction of criminal law will be 
applied to him 

• Priority and capacity given to individual choice 

• Provides satisfaction got individuals in maximising the effect of their choices within the 
framework of coercive law  

 
Issues 

• Amirthalingam (2004) warns that a ‘blind adherence to subjectivism’ can result in a 
gap between the legal test of mens rea and the community’s sense of moral 
wrongdoing. Furthermore, Robinson states that if the criminal law accurately reflects 
the community’s perception of justice, people are more likely defer to its commands 
and if it fails in this regard its authority is undermined 

• Subjectivism can be too narrow because it does not recognise a lack of awareness of 
risk as evidence of callousness (Norrie 2014) 

  
Justifications for where has chosen to take a risk - advertent recklessness 
• Manslaughter - possibility 
• Sexual assault - possibility 
• Complicity in murder cases - possibility - not as principled as the others 

 
Notes 

• “Subjective intention does not enjoy a monopoly on moral culpability” (Kirby J, 
Lavender) 



• HLA Hart: an individual should not be held criminally liable unless he had the 
capacity and a fair opportunity to do otherwise, knowing the consequences of 
his actions 

• Jeremy Bentham, who claimed ‘the business of government is to promote the 
happiness of the society, by punishing and rewarding’, might well approve of 
the principle of utility guiding the hand of legislation 

  
Justifications for where has not even thought about the risk -inadvertent recklessness, or where 
has not adequately thought about the risk 
• Sexual assault - inadvertent recklessness 
• Sexual assault - belief on reasonable grounds 
• Constructive murder  

 

Notes 

• “The claim of a person who causes harm that he or she did not mean to do it or 

did not stop to think as excusing them of wrongdoing is commonly treated as 

unpersuasive, especially where death or serious injury ensue” Kirby J, Lavender 

• The accused should have had when they acted the normal capacities, physical 

and mental, for doing what the law requires and a fair opportunity to exercise 

these capacities (HLA Hart) 

Indifference 

• In Lawrence Lord Hailsham supported Lord Diplock’s judgment, stating that the word 
‘reckless’ applied: to a person or conduct evincing a state of mind stopping short of 
deliberate intention, and going beyond mere inadvertence, or . . . mere carelessness. 

• Syrota states that the difference between ‘mere inadvertence’ and culpable 
inadvertence amounting to recklessness is provided by Eveleigh LJ in Murphy and by 
Lane LJ in R v Stone and Dobinson—it is indifference. 

• As Duff suggests: Some failures of attention or realisation may manifest not mere 
stupidity or ‘thoughtlessness,’ but the same indifference or disregard which 
characterises the conscious risk-taker as reckless 
 

Issues 

• As Duff remarks, the notion of choice at the very least connotes knowledge or 
awareness of the very risks that one creates. 

• predominant concern is that the objective standard of fault risks punishing 
people ‘‘for failing to be” reasonably intelligent, educated, or experienced, 
rather than ‘‘for unreasonably deploying” their intelligence, education, or 
experience (Simester) 

 

Constructive murder 

• The basis of a justifiable constructive murder rule is that individuals can be punished 

for engaging in criminal activity that involves some danger to life, because these 



individuals demonstrate a practical indifference to this risk and are therefore morally 

culpable 

• Where the rule applies to offences that do not contain such a risk, and where it 

extends to acts immediately after the commission of the crime, the provision risks 

divorcing legal culpability from moral culpability, as the accused is convicted of the 

most serious crime in the hierarchy even where the risk of death involved in their 

activity is so negligible as to not even form the basis for manslaughter (e.g. drug 

trafficking, sexual offence)  

• Preferred course of action would be unlawful homicide crime that allows for 

gradations of culpability 

  

 1) do people convicted for murder under constructive murder rule lack subjective fault for 
murder? 
• On the face of it, yes - a subjective requirement that embraces the malice involved in murder, 

as the highest crime on the hierarchy, are key in securing individual justice; reflecting the 
concept that moral wrongdoing (manifested in an accused's intention) is more culpable than 
an absence of such intention (does not require the accused to possess an intention to kill or to cause 

grievous bodily harm, or advertent recklessness (Munro)) 
 

• However, can argue that, no, the accused was in fact exhibiting a degree of practical 
indifference to the social mores/values attached to not committing the relevant crimes, and 
this inadvertence is a morally culpable state, especially where the accused is taking a non-
justifiable risk 
 
Inadvertent recklessness still morally culpable (NSWLR Comission ‘Complicity’ report 2010 
  

• The Commission is of the view that recklessness in the absence of felony-murder will not 
necessarily capture all the cases of unintentional killing where the degree of moral 
blameworthiness is so serious that the accused should be convicted of murder 

• Those who favour recklessness often do so because it adheres to the subjectivity principle. For 
example, an accused can only be found to have been reckless about death if he or she was 
actually aware that death would probably result. The Commission has already indicated its 
view that the failure to appreciate or think about the consequences of one’s actions may be 
just as blameworthy as actual awareness of those consequences 
 

However, the above would only hold if the crimes in relation to which a charge of 
murder could be sustained were once that involved a reasonably foreseeable risk to 
human life, and they are not; therefore the doctrine cannot be reconciled with 
subjectivist principles, fails to separate the callous from the merely thoughtless 
 
At common law: requirement of dangerousness 
- Windeyer J was right to say in Ryan that, at common law, 'an unintended killing in the 
course of or in connexion with a felony is murder if, but only if, the felonious conduct 
involved violence or danger to some person' 
 
Statutory: no such requirement 
 

• While Victoria limits the availability of constructive murder to cases where the 
foundation offence involves an act of violence (s3A(1) of the Crimes Act), New South 



Wales remains unfettered by such considerations. The only condition precedent is 
that the foundation crime must carry a maximum penalty of 25 years or more. 

•  under the New South Wales provision it is not necessary that the act or omission 
causing death was dangerous. It has been observed that the rule in New South Wales 
is capable of working even more capriciously than the felonymurder rule at common 
law by reason, first, of its arbitrary attachment to crimes punishable with penal 
servitude for life regardless of the degree of personal danger involved in the crime in 
question, and secondly, of its extension to acts committed after the incidental crime 
(The act causing death must be done during or immediately after the commission of the proscribed 

foundation crime (Ryan). The words ‘immediately after’ are not restricted to any event occurring 
within seconds or minutes of the termination of actions that constitute the proscribed crime; the 
actions can be so closely linked in point of time, place and circumstances as to be ‘immediately after’ 
and this is a matter for jury decision (Hudd)) 

• In 1977 the South Australian Criminal Law and Penal Methods Committee observed 
that punishing as murder a killing that takes place during the commission of a felony 
such as rape, arson or escaping from jail is not rational because these types of crimes 
do ‘not necessarily entail any danger to life 

• Examples of 25+ years imprisonment crimes that may form the basis of felony 
murder: sexual intercourse with a child under 10 (s66A(2) Crimes Act), supplying a 
large commercial quantity of cocaine (s33(3)(a) Drug Misuse and Trafficking Act 
1985) 

• Result: cases such as IL v The Queen, where the prosecution is attempting to convict 
for felony murder because the accused is guilty of a drug manufacturing offence 

 
Parker (High Court) 

• Rejected Smith 
• "the introduction of the maxim or statement that a man is presumed to intend the 

reasonable consequences of his act is seldom helpful and always dangerous" (Dixon CJ) 
 
Lord Kilbrandon in Hyam v Director of Public Prosecutions[1] called for the abolition of the 
distinct crimes of murder and manslaughter, the substitution of a single crime of unlawful 
homicide; and a gradation of punishments to reflect the individual gravity of the case.  This 
proposal gained some support in New Zealand[2].  However, it has not been accepted in 
Australia, where the moral opprobrium of conviction of murder and the public understanding 
attaching to the labels of murder and manslaughter have repeatedly led to recommendations 
that the distinction be retained (Kirby J, Lavender) 

 
•  in all criminal offences (but particularly in the offence of murder) it is highly desirable that 

legal responsibility should generally accord with community notions of moral culpability (Kirby 
J, Clayton) 

 
  

  
2) is the doctrine justified as a societal condemnation of the actions involved? 
• The representation and action of the authority of criminal law has been transformed - it is still 

logical but the logic I more of social facts and policies rather than that of general principles of 
reason (Rush and Yeo) 
In order for something to be a public wrong it must go against values central and fundamental 
to the political community 



• "a public wrong is a wrong against the polity as a whole… given our identification with the 
victim as a fellow citizen, and our shared commitment to the values that the offender violated, 
we must see the victim's wrong as also being our wrong" (Antony Duff) 
  

  
3) does the offence deter morally wrong conduct? 
• Reflects the role of the judge as both impartial adjudicator and state instrumentality 

(Williams); also that the law needs to preserve a particular kind of social order 
• Conduct is morally wrong, and the doctrine could be effective in preventing it (Ashworth and 

Horder) 
• Effective deterrence in the liberal justice tradition involves a system of punishments that 

respects the individual, proportional punishment and punishment of which the individual is 
aware, allowing them to make the rational cost/benefit choice 

  
Unclear whether individuals are aware of it, deterrent effects unproven 
- It has been observed that the felony-murder rule is attempting to deter the 
commission of such felonies in a dangerous or violent way. For example, a potential 
robber may be encouraged to use an unloaded gun, to use a club rather than a gun, to 
use no weapon at all; or a potential arsonist or burglar may be encouraged to make 
certain that a target building is unoccupied. However, others have expressed doubts 
about the deterrent value of the felony-murder rule. The Law Reform Commission of 
Victoria noted that the felony-murder rule was not well known and therefore could have 
little deterrent effect. The Law Reform Commission of Canada observed that if the death 
penalty does not deter, it is highly unlikely the felony-murder rule would operate as an 
effective deterrent. 
  
The doctrine risks slipping into a territory where the punishment is not proportional to 
the crime e.g. where the accused's act is a mere accident that is not connected to the 
main crime in substance but merely occurs close in time to it  
  
Therefore deterrent effect is unclear 

 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 


