
INTRODUCTION  

A company is an artificial entity recognised by law as a legal person with its own rights and 

liabilities, treated like a person (s 124).  

A corporation includes a company, any body corporate and an unincorporated body that may 

sue or be sued, or hold property (s 57A).  

REGISTRATION AND ITS EFFECTS  

A. Creating the separate legal entity  

The process of registration involves lodging an application with ASIC using ASIC 

Form 201 (s 117), which  must include the information listed in s 117(2). 

ASIC may then register the company, give the company an ACN and issue a 

certificate of registration (s 118(1)). The certificate of incorporation is conclusive 

evidence of registration (s 1274(7)).  

A company comes into existence at the beginning of the day it is registered (s 119).  

A company continues to exist until deregistered by ASIC (s 601AD (1)).   

B. The separate legal entity doctrine  

Legal capacity and powers are given to a company when it is registered (s 124)  

→ Powers of a natural person (s 124(h)) – can enter into contracts in its own 

name/sue/own property 

→Particular powers of a body corporate (s 124(1)(a)) – issue/cancel shares, grant 

charges  

A company is treated as a separate legal entity from the shareholders, directors, 

officers and employees  (Saloman v Saloman). This means it bears liability in its own 

name.   

A company’s property does not belong to its members (EG)   

A company can contract with controlling members and members can act in a number 

of capacities (Lee’s Air Farming). 

→ For example, shareholders and directors can also be secured creditors (Saloman) or 

employees (Lee’s).   



C. Lifting the corporate veil   

The corporate veil can be pierced in limited circumstances. Aus courts are generally 

reluctant to do so.  

There needs to be evidence to suggest strict application of Saloman should not apply.  

→ There is no common principle to pierce the corporate veil (Briggs)  

→ Categories are non-exhaustive (Pioneer Concrete)  

The veil may be pierced in the following circumstances:   

Where the company is an agent of shareholder   

If the co. is simply an agent then ultimate responsibility for liabilities falls on the 

members as principals (however, acceptable in exceptional circumstances (Walker; 

Industrial Equity)).   

The Saloman principle can be displaced if 6 requirements can be made out (per 

Atkinson J in Smith, Stone and Knight):   

(1) Profits of subsidiary are treated as profits of HC;  

(2) Persons conducting business of S appointed by HC;  

(3) HC is considered head and brain of the trading venture;  

(4) HC govern the venture and decides what is to be done; 

(5) Business profits made by HC’s skill and direction; and  

(6) HC has effectual and constant control.  

 


