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• The HC in Barry v Heider confirmed that equitable interests in Torrens land may exist, and that those 
interests may be proprietary rights, not merely choses in action: Barry. 

• Priority disputes may arise between: 
o Two legal interests 
o A legal and an equitable interest 
o Two equitable interests 
o A mere equity and a legal interest 
o A mere equity and an equitable interest 

• Reading s 40 literally indicates unregistered interests can’t exist under the TS, BUT courts read s 40 in the 
context of other TLA provisions and when reading in the broader context, unregistered interests exist 

 
5.1	 CAVEATS	

 
Write: A person asserting a right or interest in land may lodge a caveat in order to protect their right or interest from 
the registration of inconsistent dealing (s 89(1) TLA). 
• Effect of lodging a caveat per s 89(1) stops the registrar from registering any person as a transferee/proprietor 
• Where a caveat is lodged, it will be noted on the appropriate folio of the register: s 89(2) TLA. 
• Per s 118, the TLA prevents people from lodging frivolous or vexatious caveats (without reasonable 

cause) and the person will be liable to pay compensation to anyone who has suffered a loss [e.g. delay] 
 

5.1.1 Caveatable interests 
 

• A caveator may only lodge a caveat to protect an estate or interest in land: s 89 TLA and Swanston. 
• There are three forms of caveatable interests: 

o Interests capable of registration including mortgages and easements; 
o Unregisterable interests including beneficial interests under a trust: Crampton v French. 
o Rights entitling parties to injunctive relief or specific performance such as an option to purchase, 

vendor’s lien or other proprietary remedies recognised in equity. The interest must be an interest 
in respect of which equity would give specific relief against the land itself, including 
constructive and resulting trusts (Piroshenko). 

 
A. RP’S RIGHT TO CAVEAT THEIR OWN PROPERTY 

 

• ISSUE is whether an RP can lodge a caveat to stymie an improper exercise mortgagee power of sale (i.e. right 
to set aside fraudulent transaction). 

• However, RP will need to make out a prima facie case that there exists separate/distinct interest that is 
greater than a mere equity: Swanston. 

• Mere equity = right which is ancillary to some right of property, and which limits it. ‘Mere equity’ an 
insufficient interest support a caveat: Swanston. 

• HOWEVER, an RP should seek an injunction to halt any purported improper sale. 
 
B. IMPROPER POWER OF SALE OR FRAUD 
 

WRITE: The position in VIC regarding improper or fraudulent transactions is complicated by judgements in 
other jurisdictions that strongly disapprove of Swanston.  
• In Swanston, Brooking J interpreted the judgements of Kitto and Menzies JJ in Latec as having the effect 

that a right to have a sale set aside for breach of the power of sale is a “mere equity”. However, as 
Pembroke J held in Capital Finance v Bayblu, the decision in Swanston is clearly wrong, as all of the 
judges in Latec in fact appear to treat such a right as proprietary, and therefore Swanston is heavily 
criticised.  

• Vasiliou held that Latec was a case concerning priority, and that Menzies J had in fact decided that the 
right was in fact more than a mere equity, because of a comment made to the effect that if the court decided 
that the power of sale was improperly exercised, the mortgagor’s interest would be proprietary. The court 
also observed that in Just Holdings, Barwick CJ suggested that a party may caveat in the case of fraudulent 
exercise of the power of sale. However, the court in Vasiliou refused to overrule Swanston, and even if it 
did, Swanston was decided with a 5-member bench, thus it remains good law.  

• Law may be summarised as: ‘the right to have a sale set aside for breach of mortgagee’s power of sale is a 
mere equity, and therefore not sufficient to support a caveat by a RP’: Swanston per Brooking J. 
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C. CAVEATABLE INTEREST NOT REQUIRED TO BE CAPABLE OF REGISTRATION 
 

• Caveatable interest is not required to be capable of being registered 
o Some interests are clearly proprietary in nature but cannot be registered (e.g. restrictive covenants, 

vendors lien, unpaid purchase monies) 
• Per Black Hole to be caveatable, your interest must be capable of registration: 

o In order to lodge a caveat, your interest must either arise from a registerable instrument OR based on a 
transaction that entitles you to call for a registerable instrument 

• Harper J in Crampton v French held to be caveatable, your interest does not have to be capable of being 
registered [requires courts to read down s 89(1) – this is not the preferred rule] 

 
5.1.2 Effect of caveat 

 

• Where a caveat is lodged, the Registrar must not record in the Register any change in the proprietorship 
of or any dealing purporting to affect the estate or interest in respect of which the caveat is lodged: s 
91(1) TLA. 

• Where a caveat is lodged, the Registrar must give notice of that caveat to the registered proprietor, 
together with a copy of the caveat and particulars of the caveat deemed material to the registered 
proprietor: s 89(3) TLA. 

 
5.1.3 Exceptions to caveat 

 

• Certain exceptions are found in s 90(1) TLA. These include where: 
o (b) Caveator has consented to Registrar; 
o (d) Dealing is subject to rights of the caveator; 
o (e) Registration is provided for in caveat; 
o (5) Where transfer passes to the caveator. 

• Registrar can register a transfer or dealing that is to pass to the caveateor the estate or interest they are 
claiming to have: s 90(5) 

• A caveat lodged by an equitable mortgagee does not prevent registration of transfer from a registered 
mortgagee to a purchaser upon exercise of a power of sale: s 91(2A) 

• An instrument lodged before lodgement of the caveat will be unaffected by the caveat: s 91(2) TLA 
 

5.1.4 Removal of caveat 
 

A. VOLUNTARY WITHDRAWAL BY CAVEATOR 
 

• Caveat may be withdrawn at any time by registration of instrument in approved form: s 89(1) TLA. 
• This allows the caveat to be lodged again 

 
B. LODGEMENT OF INCONSISTENT DEALING 

 

• A transfer or dealing may be lodged for registration with respect to the caveated land. Where such a 
transfer or dealing is lodged, the registrar must give notice to the caveator that the interest has been 
lodged: s 90(1) TLA. The caveat will lapse thirty days after notice, unless: 

(i) The caveator consents to the inconsistent dealing; or 
(ii) The caveator appears and gives notice to the Registrar. 

• Where the transfer or dealing does not dispose of the whole of the estate or interest of the registered 
proprietor in the land affected, the caveat will only lapse to the extent necessary to permit the 
registration of the transfer or dealing: s 90(1) TLA. 

• In Piroshenko the court held the caveator must: 
o (1) Establish a prima facie case: The caveator must demonstrate that there is a sufficient 

likelihood of proving an interest in the land to justify the court hearing the caveator’s case in 
full: Piroshenko. Warren CJ described the test as ‘flexible probability’. 

o (2) Balance of convenience: The caveator must establish that the balance of convenience 
favours the maintenance of the caveat. Court will look at the nature of the interest caveated and 
choose the option with the lowest risk of harm: Piroshenko. 

o Give an undertaking: The caveator must give an undertaking or security to indemnify every 
person against any damage that may be sustained by reason of any dealing with the property 
being delayed as a result of a trial: s 90(2) TLA. 
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Piroshenko: Grojsman did not bring evidence to justify the prima facie case standard, so the caveat was not 
maintained. 
 

C. APPLICATION FOR REMOVAL 
 

• Any person adversely affected by a caveat can bring proceedings against the caveator to have the caveat 
removed and the court has wide discretion to make such order as it thinks fit: s 90(3). The court will order 
the removal of the caveat if: 

o There were no proper grounds for lodging it; 
o The caveatable interest has been lost; and 
o If the interest is not enforceable against the person who has lodged for registration. 

• Reasons why you may go to court: 
o The caveator doesn’t have the interest claimed 
o Dealings with the caveat are too broad 
o The caveat is in the wrong form 

• The onus is on the caveator to prove their interest as above per two---stage test in Piroshenko above. 
  

D. REMOVAL OF REGISTRAR’S CAVEAT BY REGISTRAR [application for removal by the registrar] 
 

• Any person with an interest in the land, or any part of the land, affected by a caveat may make an 
application to the registrar to have the caveat removed: s 89A(1) TLA. 

• This application must: 
o Specify the land and the estate or interest in that land with respect to which the application is 

made: s 89A(2)(a) TLA; and 
o Be supported by a legal practitioner’s certificate, referring to the caveat and stating in his opinion 

that the caveator does not have the estate or interest claimed: s 89A(2)(b) TLA. 
• Upon receiving an application, the Registrar will issue notice to the caveator that the caveat will lapse in 

thirty days, or longer time specified in the notice (s 89A(3) TLA), unless: 
o The application is abandoned in writing (s 89A(3)(a) TLA); or 
o Notice in writing is given to the Registrar that proceedings in a court to substantiate the claim of 

the caveator in the estate or interest in land are on foot: s 89A(3)(b) TLA. 
• Where neither of these things occurs, the caveat will lapse after 30 days: s 89A(5) TLA. 
• The registrar may remove a caveat lodged where the Registrar is satisfied that the caveat is no longer 

required to fulfil the purpose for which is was lodged: s 106(3) TLA. 
• Once removed, a caveat cannot be renewed by the same person over the same interest: s 91(4) TLA. 

 
5.1.5 Priority Notices 

 
• WRITE: A Priority Notice is a notification of intended dealings in land. Priority Notices can only be lodged 

electronically, however they apply to transactions that are being completed in either paper or through PEXA 
o Must lodge electronically – but transaction either paper or online 

• Purpose: Priority Notices have been developed by the Land Registry as an additional instrument to help ensure 
best practice in e-Conveyancing  

o A PN can be used to protect the interests of parties to property dealings and assist with fraud prevention  
 
A. The effect of a Priority Notice 
 

• Once recorded, a PN temporarily prevents the registration of any other dealing over the cited folio.  
o A Priority Notice may be lodged to protect a registry instrument, such as a Transfer and/or a Mortgage 
o A PN will not prevent recording an instrument not currently requiring a supporting CoT (eg. caveats, 

warrants, land tax charges) – can still lodge a caveat even when there are PNs over a piece of land  
o PN can be withdrawn and a new priority notice lodged in its place – but priority may be lost 
o The information in the priority notice must be accurate and complete to have effect.  

§ Amendments or corrections to lodged priority notices are not permitted.  
• A PN will: 

o Protect the interests of parties to an intended instrument or transaction, from the time the PN is lodged 
until that instrument or transaction is lodged (holds up to secure priority) 

o Alert interested parties who search the Register that an intended instrument or transaction is pending  
o Assist in fraud prevention because details of an intended instrument or transaction will appear on a 

search of the Register; therefore, increasing the likelihood of fraud being detected  
o Extend to all instrument types.  



  
 
 

	
30	

 
Advantages Disadvantages 
• Appear on a search of the relevant title 
• Give notification to others of an intended dealing 
• May be lodged in respect of any intended dealing 
• Temporarily prevents the registration of any other 

dealing 
• Gives priority for 60 days from recording of the 

Priority Notice on the Register to the instrument 
foreshadowed in the Priority Notice 

• Cannot be amended 
• Consent cannot be given to registration of a dealing 

not protected by the Notice 
• Can be withdrawn and re-lodged, but priority will be 

lost to any dealing awaiting registration 
• Lapses after 60 days (NB: can be extended in NSW) – 

issue when 90-day settlement 
• A subsequent competing dealing lodged in the 60 day 

period will be registered immediately the Priority 
Notice expires 

 
B. Provisions for Priority Notices [effective 9/12/16] 

 

Priority Notice gives lodger (of an intended dealing in land) priority in registration: s 91C 
• S 91D: notification is lodged electronically and prevents any other registered dealings for up to 60 days 

o Priority Notice will appear on a search of the register, notice of Priority Notice does not have to be given 
• S 91E: instruments (other than those specified in the Priority Notice) cannot be registered until after the 

instrument specified in the Priority Notice is registered/recorded, or the Priority Notice expires 
• S 91F: An instrument that is capable of being recorded is not affected by a Priority Notice and may be lodged and 

recorded at any time e.g. caveat 
• S 91G: Expiry: A Priority Notice expires at the earlier of: 

o When dealing specified is recorded/registered; OR Upon expiry (60 days after date of lodgement) 
o NB: whichever is the earlier date, but expires after 60 days 

• S 91G: Withdrawal: A PN may be withdrawn at any time by using the correct form – s 91G(2) 
o Can only be withdrawn by the subscriber who lodged it 

• S 91H: Instrument lodged must match instrument described in the Priority Notice 
• S 91I: enables a person who is adversely affected by a Priority Notice to bring court proceedings requesting the 

removal of the priority notice – the Registrar will give effect to the court order 
• S 91J: Compensation is payable by the lodging party for lodging a Priority Notice without reasonable cause 

 
C. Priority Notices and Caveats 
 

• A Priority Notice does not prevent a caveat being lodged 
• Priority notice expires after 60 calendar days from the day after the date of lodgement, caveat can simply sit there 
• As discussed above, a priority notice:  

o Will automatically expire when the intended instrument or transaction is registered, or at midnight on the 
61st calendar day after the priority notice is lodged (whichever is the sooner)  

o Will cease to have effect upon its withdrawal – must be withdrawn by the same subscriber who lodged it  
o Registrar does not have to give notice of Priority Notice to anyone 
o Can be removed by a court order 

 
5.2	 		PRIORITY	DISPUTES	BETWEEN	LEGAL	INTERESTS	

 

• Where two or more registered interests compete, priority will be given to the interest that was lodged first 
(s 34(1) TLA). 

o TLA s 44E: the Registrar must ensure that an electronic instrument lodged for registration is dealt with 
in a manner that ensures that s 34 is complied with.  

• S 34(3): If two or more instruments which affect the same land are lodged and are awaiting registration, the 
Registrar may register those instruments in the order which will give effect to the intentions of all the parties, as 
expressed in or apparent to the Registrar from those instruments. 

 

 

• The estate of the registered proprietor is subject only to encumbrances noted on the register and the 
estate of the registered proprietor will be paramount (s 42(1) TLA). Indefeasibility arises when the interest 
is registered, not after lodgement of the instrument of registration: s 42(1) TLA. 

• Two people claiming the same land: first in time wins (s 42(1)(a)) 
o May occur in a subdivision of land where there is an error lodging documents 
o Lloyd v Mayfield: both CoTs were valid – Mayfield won because his was issued first 

	


