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SCAFFOLD 



DIVORCE/DISSOLUTION OF MARRIAGE 
• Divorce is not license to separate, it is a license to remarry 
• FLA abolished fault-based grounds for divorce and replaces them with a single ground – ‘irretrievable 

breakdown’ or marriage s 48(1).  
 

1. Does the Family Law Act apply; s 39 
• Divorce proceedings can be instituted under the Act if at the time the application for the divorce order is 

filed, either party is: 
o i. an Australian citizen; 
o ii. domiciled in Australia; or 
o iii. ordinarily resident in Australia and has been for 1 year immediately preceding that date. 

 
2. Initiated by whom? 
• May be instituted by either or both parties s 44(1A).  

o If by both and no kids, don’t even have to go “divorce by post”  
• s 98A – divorce order can be made in the absence of one party if notice has been given to the 

respondent 28 days prior and there are no children under 18, takes affect one month later.  
o If there are children under 18, court must be satisfied as to arrangements for their care s 55A 

FLA.  
o N.B. broad definition for ‘children of the marriage’.  

 
3. Whether the application for divorce can be validly made; s 48 
• (1) The ground for a divorce application is on the basis that the marriage has broken down 

irretrievably. 
• (2) To establish that the marriage has broken down irretrievably, the court must be satisfied that the 

parties have separated and lived separately and a part for a continuous period of not less than 12 
months immediately preceding the date of the filing of the application for the divorce order. 

 
4. Key question: Whether the couple in question have validly separated under the Act? What does 

separation mean; s49 
• (1) The parties are still separated notwithstanding that the cohabitation was brought to an end by the 

conduct/action of only one party. 
• (2) The parties to a marriage are separated and have lived separately and a part notwithstanding that 

they have continued to reside in the same residence or that either party has rendered household 
services to the other. 

 
5. Separated? 

a. Resumption of Cohabitation; s 50 FLA 
• The parties are still held to be separated and lived separately if: 

o They resume cohabitation on once occasion, but 
o Within a period of 3 months after the resumption of cohabitation, they separated, and 
o Thereafter lived separately and a part up to the date of the filing of the application, 

• Because the periods of living separately and a part before and after the period of cohabitation may be 
aggregated as if they were one continuous period 

In Marriage of Keyssner [1976] 
Facts: separated for 11 months, resumed cohabitation for 14 days, separated again for 17, resumed for 10 
days, separated for four months, cohabitated for eight days and then finally separated.  
Issue: did not fall within the s 50(1) provision.  
Held: did not fall within s 50(1). This was not one occasion.  
Fenech v Fenech 
Factors to consider when determining whether the parties are separated when they resume cohabitation 

• Sleeping arrangements 
• Sexual intercourse 
• Household services 
• Identifying a date of separation – formation of intention – communication of that intention 
• The nurture and support of children of the marriage 
• Public recognition of each other as spouses 

 
b. Factors 

• Separation is more than a physical separation, which involves a breakdown of a marital relationship. 
This occurs when the elements of common life have gone which is determined by a question of fact; 
Pavey v Pavey (1976) 



o Marriage involves many elements some or all of which may be present in a particular marriage 
§ dwelling under same roof 
§ sexual intercourse 
§ mutual society and protection 
§ recognition of the existence of marriage by both spouses in public and private 

relationships 
§ nurture and support of children in the marriage.  

o What comprises a marital relationship for each couple varies, therefore, it is necessary to 
examine and contrast the relationship before and after the separation. 

o Must look at circumstances objectively, Here = Separated! 
§ Living together, wife made meals from time to time for husband, but ate separately, and 

did his laundry. 
§ Slept in separate bedrooms with locks on the door. 
§ Rarely speaking. 

• Batty and Batty endorsed the principles upheld in Pavey and Pavey à the Court considered the 
meaning of s 48(2): 

o a. There must be a real breakdown of the marital relationship or the consortium vitae. 
o b. Whether the marriage has broken down is a question of fact. 
o c. There must be a point of separation, 12 months prior to the filing of the application for 

dissolution, when the consortium vitae was destroyed. 
o d. What is required is the intention (by at least one spouse) to bring the consortium vitae to 

an end be established and that there has been sufficient implementation of that intention: 
§ i. Must be communicated to the other party directly/indirectly: In the marriage of Falk 
§ ii. The intention must be carried out overtly, unequivocally and specifically: In the 

marriage of Lane 
§ iii. The onus of proof is on the applicant to divorce: Wilson and Wilson; Briginshaw v 

Briginshaw 
• Communication is essential when parties are living under one roof, not necessarily when they are 

already separated; Tye (1976) 
o Court allowed dissolution even though application was made more than 12 months after the 

physical separation but less than 12 months after the wife realised. à He informed her by letter. 
• Cf Whiteoak (1980) 

o Husband gaoled – wife files for divorce without informing the husband à eventually she visits 
informing him of her intentions 

o The time period starts at point at which she first communicated to him her intention to divorce 
o The fact that he went to jail did not make it separation under s48. 
o It MUST be 12 months proceeding filing the application, not 12 months before hearing 

• Factors to consider when determining whether the parties are separated when they resume 
cohabitation: Fenech v Fenech 

o Sleeping arrangements 
o Sexual intercourse 
o Household services 
o Identifying a date of separation – formation of intention – communication of that intention 
o The nurture and support of children of the marriage 
o Public recognition of each other as spouses 

• Regardless of his nationality, a man who maintains that he is living separately and apart from his wife 
nevertheless returns to her in the nuptial bed, does so at his own risk; Caretti v Caretti (1977)  

o It infers that the couple are resuming their marital relationship.  
o Cultural reasons does not mean that the male can sleep in the marital bed and file for divorce 

§ There was Italian social worker who gave evidence that maybe he went back to his 
matrimonial bed since it was his bed and he would not be emasculated by having the 
wife force him out of his bed 

6. Result 
• If there are factors that highlight that cohabitation is resumed and that they are not separated, a 

divorce order shall not be made if the court is satisfied that there is a reasonable likelihood of 
cohabitation being resumed: s 48(3). 

• If the court is satisfied that the parties have lived separately of not less than 12 months preceding 
the date of filing the application for the divorce order, an order for divorce will be made. 

o A divorce order will take effect  
§ (a) at the expiration of 1 month period from the making of the order; or  
§ (b) from the making of an order under s 55A, whichever is the later: s 55. 

o  A divorce order does not take effect unless the court is satisfied that  
§ (a) there are no children of the marriage who have not attained 18 years of age; or  



§ (b) the only children who have not attained 18 years of age are children that  
• (i) proper arrangements have been made or 
• (ii) there are circumstances effecting the divorce even though arrangements have 

not been made: s 55A. 
o If a person to the divorce has died, the divorce does not take effect: s 55(4). 

 
7. Counselling Requirements for Short Marriages; s 44 FLA 
• An application for divorce shall not be filed within two years of marriage except  

o (1B) where a signed certificate is filed stating that the parties have considered reconciliation 
with the assistance of a counsellor OR  

o (1C) if there are special circumstances 
§ Requirements satisfied where one party attends an appointment with a counsellor at 

which the possibility of reconciliation is considered, and the counsellor writes to the other 
party inviting her or him to attend; In Marriage of Nuell [1976] 

• Affirmed by In Marriage of Malyzsko [1979] 
§ Barblett J rejected this minimalist approach; In Marriage of Birch (1976) 

 
 
 
 
COURTS 

1. Family Court of Australia (FCA) 
• Has limited jurisdiction under FLA, Marriage Act 1961, Child Support (Registration and Collection) 

Act 1988 (Cth) and Child Support (Assessment) Act 1989 (Cth).  
• Two divisions: general and appeal 

o 3 judges unless hearing something from the FCC which requires only 1; s 21 FLA.  
• Smaller court, which manages all, appeals and deals with the most lengthy and complex family law 

cases. 
• Its core function is to determine cases with the most complex law, facts and parties, to cover 

specialised areas in family law, and to provide national coverage as the national appellate court for 
family law matters. 

 
2. Federal Circuit Court (FCC) 

• Jurisdiction: in general and family matters; s 10.  
o Parenting – an order regarding the child/children of a marriage or de facto relationship that 

has broken down. 
o Financial – an order relating to the division of property or payment of maintenance following 

the breakdown of a marriage or eligible de facto relationship. 
o Divorce – all applications for divorce, except orders relating to nullity and validity of marriage 

and divorce. 
o Child support – certain applications and appeals. 
o Child maintenance – an order for child maintenance in special circumstances. 
o Parentage declarations and testing – an order declaring that a person is a parent of a 

child/children or to assist in determining the parentage of a child/children. 
o Contravention – an application alleging a breach of a court order. 
o Injunctions – an application for an injunction in a current or pending matter. 
o Location and recovery – an order for information or the ability to publish information about 

a child/children's location or the return of a child/children to a party. 
• Purpose: To ease the workload of Family court 
• Hierarchy: lowest Australian Federal court, not expressly a ‘superior court’, rather a court of record.  

 
 
 
 
 
 
 
 
 
 
 
 
 



NOTES 



LAWS3432 – FAMILY LAW 
TOPIC 1 – FAMILY LAW AND FAMILY LIFE IN AUSTRALIA 

• After 2 years of cohabiting – there is no difference from being married in law – for any legal 
purpose 

• 1. General Family law trends in the Western world 
o Crude Marriage rate: 2016 – 4.9 marriages per 1,000 estimated resident population, compared 

with 5.5 per 1,000 in 2006 and 5.8 in 1996. Highest crude marriage rate was 12.0 (in 1942). 
o Why has marriage decreased since 1991 rapidly? 

§ Increase of women in the workforce and decrease in women’s reliance on men for 
financial means. 

§ Changing social attitudes – non- traditional views that marriage is an institution. 
§ De facto relationships. 
§ Increase of willingness of divorce. 
§ Belief: In ethnic minority communities (Muslim/Asian), marriage rates are still high in 

contrast to European/Caucasian backgrounds where marriage rates have declined. 
§ The decline in the marriage rate does not necessarily mean that there is will be a decline 

in fertility. 
• 2. Marriage 

o Rising age at first marriage: 2016 – men are now marrying at age 30.3 and women at age 38.7. 
Why are people marrying later on in life? 

§ Desire to be more financially established. 
§ Finishing their education. 
§ Establish self in career. 
§ Rising house prices. 
§ Sexual revolution. 
§ Marriage is no longer the foundation stone but the capstone – marriage is the culmination 

of a number of factors – living together, love each other and have career etc 
o 45.5% of those married, their partners are born outside Australia. 

§ Marriage is concentrated in cultures with more significant cultural life   
o Over 76% of marriages by civil celebrants (2016). 81% lived together before marriage. 
o 35% of 21 year olds will never marry. 
o Those who do, will marry more than 1 – 2011: 29% of those who marry, will marry again. 
o Divorce rates are higher amongst those who remarry. The reason: 

§ People who have been divorced do not necessarily change and bring those 
characteristics into the next relationship. 

§ People who have been divorced are more willing to get divorced again. 
§ It is difficult to merge two separate households. 
§ It is difficult to blend two families (step-children and parents). 

• 3. Proportion of Cohabitees 1986-2006 
o 2011 – 16% of all couples are cohabitees – statistics have significantly risen over time. 
o Pre-marriage cohabitation: 78.2% of couples are living together before they marry (2011). Those 

who are not living together mostly do so because of religious beliefs/cultural circumstances. 
o Cohabitation Typology – why do people live together? 

§ Premarital and long-term cohabiters 
• Premarital (40%): People going on to marry and wanting to marry the person they 

live with but are still unsure. 
• Long-term (27%): Marriage is not a sure thing – see that marriage is not entirely 

necessary. 
§ Marriage renouncing cohabiters and marriage-idealising cohabiters 

• Marriage renouncing (19%): People who have been married, divorced and do not 
want to get married again i.e. there is a rejection of marriage. 

• Marriage- idealizing (14%): Respect marriage but do not want to marry until they 
are certain. 

o Durability of Cohabitation: 
§ Odds of cohabiting couple with children breaking up: 

• More than 7 times as high as a married couple who had not lived together before 
marriage. 

• More than four times as high as those who had lived together but went on to 
marry. 

• Why? Perhaps more religious/traditional background 
§ Resilience in Cohabitation: 

• Cohabitation was far less resilient than marriage. 
• Sliding – people slide into living together. 



• Marriage has an important stabilising impact on relationships. 
• 4. Same Sex Relationships 

o Less than 1% of couples, but rising quite rapidly. 46,800 same-sex couples in 2016  
o In the 20 years to 2016, the reported number of same-sex couples has more than quadrupled. 
o Partners in same-sex couples (compared to partners in opposite-sex couples) were more likely in 

2016 to: 
§ have no religion (57 per cent for same-sex couples compared with 28 per cent for 

opposite-sex couples) 
§ have a Bachelor degree or higher (45 per cent compared with 29 per cent) 
§ be employed (84 per cent compared with 67 per cent) 
§ have higher personal incomes (median weekly income of $1,175 compared with $843) 
§ Live in the inner cities. E.g. Male couples are 17.5% of couples in Darlinghurst and 

16.5% of couples in Elizabeth Bay. 
• 5. Divorce Rate 

o Pre War – low rates of divorce in the population 
o Massive spike in divorce rate in 1975 
o 8.4 year itch 
o Around 28% of marriages entered into in 1985–1987 could be expected to end in divorce.  
o Around 33% of all marriages entered into in 2000–2002 could be expected to end in divorce. 
o The rates are dropping dramatically since marriage rates are also dropping dramatically. 
o Divorce rates higher for remarriages – Why? 

§ Children – management, finance, blending of children, dealing with ex, power plays 
§ Step family will be quite complex 
§ More willing to divorce second time – easier 
§ Some people don’t learn from their first relationship and eventually cause tension in the 

second 
• 6. Singleness and educational status 

o With a non-school qualification – around 5 % for males and females 
o Without a non-school qualification – around 11% for males and 4% for females 
o Why? 

§ Partnering is dependent on education – women with education, do not settle for men with 
a lower education, however men do 

§ Many men without a school qualification do not marry but that does not necessarily mean 
that they do not father children. They are also not in stable partnerships. 

• 7. Ex-Nuptial Birth Rate – burden on welfare 
o 2010: 34%. About 13% of all births to single mums – big increase between 1975 and 2000 
o Why? 

§ Likely pattern is the decreasing involvement of the father in the life of the child when the 
parents do not have a strong relationship/have not lived together/unplanned. 

§ Cohabitation, de facto 
o Ex-nuptial birth rate in Australia is low compared to Europe: 

§ Britain: 
• Early 1970s – less than 10% 
• 1995 – 34% 
• 2008 – 45% 

§ USA: 41% 
§ Estonia and Iceland – about 60% 
§ Norway, Sweden and Denmark – about 55% 
§ South America: 

• Columbia – 82% 
• 8/ Cumulative Percent of Children Ever living in Lone Mother Family – burden on welfare 

o Massive increase in families with only one child. 
o Increase not particularly due to rise in divorce 
o Australia: modest rise in divorce rate since the 1980s (from 28% to 33% of marriages expected 

to end in divorce) but proportion of divorcees with children falling 
o Two main drivers of demographic change 

§ a) Children born to cohabitees 
§ b) Children born outside of any cohabiting relationship  

• 9. Family Stability as a social inclusion issue 
o Prof. Susan Brown: 

§ Children residing in two biological parent married families enjoy better outcomes. 
§ They experience better educational, social, cognitive, and behavioural outcomes than do 

other children. 



o There needs to be more debate about family stability and what that does for children. 
o Stress is more stable when there is a family, which has two incomes. 
o Risk of child sexual abuse is higher in families where there is a father who is not the biological 

father. 
• 10. Births in Australia 

o Baby Boom – 1950s – 1960 (drop in 60’s due to the pill). 
o Age at first birth: 

§ Median age in 2000 was 29.8 years - 2010 is now 30.7 
§ Fertility of women in their 20s is declining over 3 decades 
§ Since 2000, women aged 30-34 years have recorded the highest fertility rate of all age 

groups.  
§ Since 2003 the fertility rate for women aged 35-39 years has exceeded that of women 

aged 20-24 years. 
o Fertility rate: ~1.9 in 2011 

§ In order to maintain a stable population need 2 children per woman – if birth rate is below 
the replacement level/rate then need immigration 

• 11. The preciousness of children – burden on services/courts 
o Increasing conflict over children is prevalent in Australia. 
o Previously, fathers were disappearing because they were replacing, as they make a new family 

and put all their interest and energy on them – problem of not paying child support. 
o However, now as marriage and having kids is later on – children become more precious 

§ Children are the last enduring relationship - now men want equal time, want to see the 
kids too much – investing lives in children  

§ Creating an expectation that divorce allows people to get along with their lives – marriage 
is no longer seen as indissoluble. 

§ Once there are children, you are indissolubly connected to the other person which means 
that there is ongoing conflict. 

 
TOPIC 2 – MARRIAGE, DIVORCE AND OTHER RELATIONSHIPS 

1. Law and the Regulation of Family Relationships 
a. Constitutional Aspects of Family Regulation 

i. Constitutional Context 
• s 51 covers the all constitutional powers 

o (xxi)  marriage; 
o (xxii)  divorce and matrimonial causes; and in relation thereto, parental rights, and the custody 

and guardianship of infants; 
o Other placita may also apply to family law issues i.e. external affairs to deal with UN conventions, 

or corporations power for family companies 
• Marriage Act 1961 (Cth) covers the field.  
• s 109 of the Constitution means federal law prevails over state law in the instance of inconsistency 

Anything in the FLA which the Commonwealth Parliament says it intends to “cover the field” for will be 
inconsistent.  

• Referral Powers: 
o s 51(xxxvii) Constitution empowers Cth to make laws with respect to it by the Parliament of 

Parliaments of any State – cooperative federalism.  
o All states except Western Australia have referred their powers to legislate in this area to the Cth.  

ii. Judicial Interpretation of the Matrimonial Causes Power 
• Brings divorce law under all states to federal in Matrimonial Causes Act 1959 

Lansell v Lansell (1964) 
Facts: 

• Case concerning the power to divide property under the Matrimonial Causes Act 1959 
• Constitutional challenge to s 86 Matrimonial Causes Act 1959, which gave court the power to order 

settlement of property in association with proceedings for the dissolution of marriage or other principal 
relief.  

Issue: Can property division be covered under matrimonial powers?  
Held: HC upheld that this was valid 

• Kitto, Mezies and Windeyer JJ said it was under implied incidental power in s 51(xxii); Taylor and Owen 
JJ thought it was encompassed in the term “matrimonial cause”.  

• Important to consider the intention when the powers came into effect in 1901, however, the meaning of 
the Constitutional provisions should not be limited to this meaning  

• The importance of central meaning and the penumbra. Menzies J: “It is right, in construing a grant of 
power, to ascertain as a starting point at least what the words used in the Constitution meant in 1901 



when the Constitution was enacted, but it is quite another thing to attempt to confine the legislative 
power of the Parliament to making the kind of laws then in existence.” 

Re F; Ex parte F (1986) 
Issue: Definitional of “matrimonial cause”  
Held:  

• Matrimonial causes should be understood in terms of other forms of substantive relief traditionally 
associated with marriage and divorce. 

• Dawson J - “matters which are subsidiary and consequential to marriage and divorce”.  
• Custody and guardianship of infants in xxii as applied to divorce and matrimonial causes was confined to 

children of the marriage not children of the wife or husband separately.  
 

iii. Judicial Interpretation of Marriage Causes Power 
• Marriage act passed in 1961 – prior it was a matter for the states 

Attorney-General (Vic) v Commonwealth (Marriage Act case) (1962)  
Facts: 

• Issues about illegitimacy and bigamy 
• Victoria argued this was an invasion of state power 

Issue: Were the sections valid? 
Held:  

• HC found they were justified under the marriage power b/c it wasn’t limited to the formation of marriage 
but also covered the status that marriage involved, including the mutual rights and duties between 
spouses.  

• Marriage power gave the Cth power to legislate in respect of the relationship between married persons 
and children of their marriage therefore justifying the legitimisation provision of the Act.  

o Included the parent-child relationship of married couples 
Russell v Russell; Farrelly v Farrelly (1976) 
Issue:  

• Challenge to the FLA, validity of provisions relating to maintenance, custody and property declaration 
and adjustment orders where there were no associated proceedings for the principal relief.  

Held:  
• HC agreed with the interpretation in Attorney-General (Vic) v Commonwealth (Marriage Act case) AND 

said that court could legislate in respect of mutual rights, duties and powers between spouses and the 
children of their marriage.  

• Court considered the validity of the provisions application to children not of the marriage – majority found 
that this went beyond the power.  

• The FLA was amended accordingly.  
Dowal v Murray (1978) 
Held:  

• A guardian in control of a child can be a party to custody proceedings after the death of a spouse who 
had been granted custody of a child under the Act b/c was related to an earlier proceeding including both 
spouses under marriage power.  

R v Lambert  
Test of Constitutional Validity – Gibbs J  

• Whether the legislation creates, defines or declares rights or duties that arise out of, or have a close 
connection with, the marriage relationship. – the closeness of connection is important.  

• Problem – no objective criterion to determine this and often outweighed by the advantage a restricted 
criterion has.  

• We should use Russell and Attorney-General first.  
The Commonwealth v Australian Capital Territory [2013] 

§ Struck down ACT law 
§ Cth argued that fed parl had power  
§ ACT argued that it was a dual power 
§ HC held that def of marriage could encompass same sex marriage 

• Definition on slides – does not say it ned to be between two people – they 
recognise polygamy  

• Meaning of marriage is confined to what it meant at 1900 does not hold 
• Unanimous decision that only the cth could pass a law on marriage and same 

sex marriage 
• ACT argued that their law is not inconsistent with fed law 
• Marriage act was intended to cover thefield and there is no room for state law 

 
"marriage" is to be understood in s 51(xxi) of the Constitution as referring to a consensual union formed 



between natural persons in accordance with legally prescribed requirements which is not only a union 
the law recognises as intended to endure and be terminable only in accordance with law but also a 
union to which the law accords a status affecting and defining mutual rights and obligations. 
 
Children:  

• In 1983 “children” was broadened to include all those who were members of the household to avoid a 
dual family law system, and cover most people.  

• s 5 inserted in FLA: “child of a marriage = a child of just one spouse (inc. ex-nuptial) if the child was 
ordinarily a member of the household of the husband and wife at the relevant time and was treated by 
them as a child of their family at any relevant time; In Marriage of Cormick; Salmon, Respondent, R v 
Cook; Ex parte C and Re F;Ex parte F.  

• HC found that for the purposes of guardianship and custody the marriage power cannot cover a child 
who is not a child of the marriage as this expression is ordinary understood at law even if the child had 
been living with them. This is too remote from the institution of marriage for the purpose of s 51(xxi).  

• Marriage of Cormick; Salmon, Respondent – Gibbs J “where…the law provides that on or both of the 
parties to the marriage shall be entitled to the custody and guardianship of a child who is not a child of 
the marriage, and purports to make that entitlement effective against other persons, including the child 
and strangers to the marriage, the necessary connection with the marriage does not exist to support the 
law under s 51(xxi) of the Constitution. BUT it can in some instances.  

• Marriage of Delany Strauss J upheld the validity of the former child maintenance provisions of the FLA re 
liability of a husband to maintain a child of his wife by a previous marriage on the ground that they 
concerned the rights and duties between spouses – independent of the rights and duties of other people 
– to maintain the children referred to in the former s 5 of FLA.  

iv. The Marriage Power and Third Parties 
R v Dovey ex p Ross (High Court) 
Facts: 

• Applicant seeks order against judge – done through AG 
• Dovey – family court judge – asking HC for order of certiorari or prohibition – restrain the husband from 

acting 
• Family company – husband is majority shareholder and therefore has control over the company. The 

family home is owned by company. Husband attempted to sell the family home prior to divorce (wife is 
left with nothing) 

• Wife goes to court asking to restrain company to stop selling the house – company (third party) not 
husband 

Issue: Can the wife restrain a third party? 
Held: Restraining order upheld 

• Order is made against the husband to restrain from using his voting rights to sway the board vote to 
achieve a certain desired result. 

• This is valid since the order is not made against a third party (company). 
• Courst have inpersona power over husband  

Ascot Investments v Harper (1981, High Court) 
• Diff from previous case is that one was majority and the other is minority shareholder 

Facts: 
• Husband has minority share in fam company – other shareholders were adult sons 
• Shares could only be transferred with consent of directors (husband required consent of the sons as 

well)  à Court ordered transfer of shares à challenged 
Issue: Could court command third parties to consent? 
Held: NO 

• HC held that the Family Court cannot order transfer of share for maintenance since it cannot require 
adult sons to register the transfer 

• Court cannot deprive 3rd party of existing right or compel it to perform a duty that it would not 
otherwise be liable to perform 

o By ordering – deprive existing right to reject transfer of shares or compelling them to perform 
when they had a right to reject (sons) 

Re Gould [1993]  
Facts:  

• Wife sought to use this provision to restrain certain transactions between the husband and some 
overseas-registered companies which would defeat orders she had sought in property proceedings.  

• She argued that some of the companies were ‘mere puppets’, or alter egos of the husband.  
Issue:  

• validity of FLA s 85 (now s 106B), which provides for the setting aside or restraining of transactions 
which defeat orders that have been or might be made about property and other financial matters.  



• s 85(3) Court shall have regard to the interests of, and shall make any order proper for the protection of, 
a bona fide purchaser or other person interested.  

Held: Full Family Court in favour of wife, companies challenged the constitutionality of s 85.  
• Fogarty J – considered whether s 85 could be justified under either power (marriage or matrimonial 

causes) and found that it could.  
o A. Problem was that the powers extend only to the husband and wife, not to the property of third 

parties. As such husband said that couldn’t order family company (which he had substantial 
interest in) to hand over shares to wife. 

o B. Fisher v Fisher Gibbs J – acknowledged that sometimes the marriage power could intrude into 
the rights of third parties if the parliament sees a right or obligation arising from the martial 
relationship which should be enforced against a third party. 

o C. Fogarty J said that it was not necessary to rely on incidental powers of the commonwealth (s 
51(xxxxi)) to support s 85 which allows a grant of legislative power in the Constitution extends to 
all matters incidental to the subject matter of the power and which are necessary for the 
reasonable fulfilment of the legislative power over that subject matter or to matters the control of 
which is found necessary to effectuate its main purpose.  

o D. The division of this property is well within the power and has a sufficient connection, if we 
were to cut out anything relating to third parties, the natural ambit of the general power would be 
diminished.  

§ N.B. This is a broader view than some previous authorities.  
• Principle: S 85 (now 106B) may apply to third parties as a legitimate response to the marriage power.  

o N.B. Not the HC, TF it does not override previous interpretations of the marriage power, though 
Fogarty draws upon HC judgments in his conclusion.  

Hunt and Hunt [2006]  
Issue: Constitutionality of power affecting third parties, validity of s 90AE FLA. When it is appropriate to order 
that only one of the parties to a marriage be liable for a debt that is in joint names.  
Held: O’Ryan J – (acknowledging Fogarty J in Re Gould) it is not uncommon that marriage power will affect third 
parties…  

• Ford v Ford [1947] HCA the common law unity of property principle and separate property regime that 
was introduced for married women affected third parties who dealt with a married woman.  

• Gazzo v Comptroller of Stamps (Vic) [1981] HCA Mason J – law may define rights of one party to a 
marriage against a third party, if to do so is incidental to, or is reasonably necessary for, dealing with the 
mutual rights and obligations of the parties to the marriage and can be supported under s 51(xxi).  

• Re F; Ex parte F [1986] HCA Mason and Deane JJ – “marriage” is a “social institution” which has 
“traditionally been a source of rights and duties of persons other than those who are the immediate 
parties to it”. TF a law which does not on its face, directly operate upon or affect marriage will not 
necessarily be invalid and validity “will depend upon the nature and strength of any connection between 
what the law does and marriage” (Ref. Marriage Act Case above).  

• Re LSH; ex parte RTF [1987] HCA Mason CJ – criteria for permissible reach of s 51(xxi) over third 
parties:  

• Must be essential to the protection and enforcement of the rights and interests of the parties to a 
marriage or either of them.  

• Principle: it is within legislative power of the Commonwealth to make laws under these powers with 
respect to the consequences, not just for parties to a marriage but also for those with whom they are in a 
relationship and the rights, duties and obligations of a third party.  

• s 90AE(2) and s 90AF(2) provides that a court may only make such an order if such is reasonably 
necessary, or reasonably appropriate and adapted, to effect a division of property between the parties to 
the marriage. And it must be just and equitable s 90AE(3)(d). TF the sufficient connection exists.  

 
Dougherty v Dougherty (1987) 
Facts: Property order for son who had left school and worked on family farms, to receive interest in one of the 
farms.  
Issue: Does the claim for property have connection to the marriage in the circumstances?  

• It might if it was an unfulfilled obligation arising during a period of dependency of the son.  
Held:  

• As he worked on the farms and contributed to their profit and the generation of family income for the 
discharge of marital obligations of his parents, including the maintenance of younger children of the 
marriage, his claim is capable of being viewed as a claim arising out of the martial relationship and as 
providing a relevant foundation for the invocation of the Court’s powers pursuant to s 79 of the Act.  

• Mason CJ, Wilson and Dawson JJ – if there is a connection to the marriage, then jurisdiction can be 
established.  

• Gauldron J – marital relationship extends to the relationship of the parties to the marriage the children of 



that marriage and is not limited to an obligation to provide nurture and protect them. There is a relevant 
nexus here.  

• Only exceptional circumstances where a grown child could claim out of the marital relationship.  
 

b. Dissolution of Marriage 
i. Context 

• Divorce = formally called dissolution of marriage 
• Divorce is not license to separate, it is a license to remarry 

o Not necessary to start a de facto relationship – the 12 months you leave your husband/wife and 
start living with someone else counts in the 2 years for de facto 

o Allowed to have 1 legal marriage and many de facto relationships – multiple claims – concurrent 
and competing claims – Australian law has no answer 

• FLA abolished fault-based grounds for divorce and replaces them with a single ground – ‘irretrievable 
breakdown’ or marriage s 48(1).  

• Principles to be applied by courts: s 43  
o FC shall have regard to  

§ Need to preserve and protect the institution of marriage as the union of a man and 
woman to the exclusion of all others voluntarily entered into for life;  

§ The need to give the widest possible protection and assistance to the family as the 
natural and fundamental group unit of society, particularly while it is responsible for the 
care and education of dependent children;  

§ The need to protect the rights of children and to promote their welfare;  
§ The means available for assisting parties to a marriage to consider reconciliation or the 

improvement of their relationship to each other and their children.  
ii. Process 

• 1. Initiated by whom? 
o May be instituted by either or both parties s 44(1A).  

§ If by both and no kids, don’t even have to go “divorce by post”  
o s 98A – divorce order can be made in the absence of one party if notice has been given to the 

respondent 28 days prior and there are no children under 18, takes affect one month later.  
§ If there are children under 18, court must be satisfied as to arrangements for their care s 

55A FLA.  
§ N.B. broad definition for ‘children of the marriage’.  

• 2. Does the Family Law Act apply; s 39 
o Divorce proceedings can be instituted under the Act if at the time the application for the divorce 

order is filed, either party is: 
§ i. an Australian citizen; 
§ ii. domiciled in Australia; or 
§ iii. ordinarily resident in Australia and has been for 1 year immediately preceding that 

date. 
• 3. Whether the application for divorce can be validly made; s 48 

o (1) The ground for a divorce application is on the basis that the marriage has broken down 
irretrievably. 

o (2) To establish that the marriage has broken down irretrievably, the court must be satisfied that 
the parties have separated and lived separately and a part for a continuous period of not less 
than 12 months immediately preceding the date of the filing of the application for the divorce 
order. 

• 4. Key question: Whether the couple in question have validly separated under the Act? What 
does separation mean; s49 

o (1) The parties are still separated notwithstanding that the cohabitation was brought to an end 
by the conduct/action of only one party. 

o (2) The parties to a marriage are separated and have lived separately and a part 
notwithstanding that they have continued to reside in the same residence or that either 
party has rendered household services to the other. 

 
iii. Separation – Resumption of Cohabitation; s 50 FLA  

• The parties are still held to be separated and lived separately if: 
o They resume cohabitation on once occasion, but 
o Within a period of 3 months after the resumption of cohabitation, they separated, and 
o Thereafter lived separately and a part up to the date of the filing of the application, 

• Because the periods of living separately and a part before and after the period of cohabitation may be 
aggregated as if they were one continuous period 

 



In Marriage of Keyssner [1976] 
Facts: separated for 11 months, resumed cohabitation for 14 days, separated again for 17, resumed for 10 
days, separated for four months, cohabitated for eight days and then finally separated.  
Issue: did not fall within the s 50(1) provision.  
Held: did not fall within s 50(1). This was not one occasion.  
Fenech v Fenech 
Factors to consider when determining whether the parties are separated when they resume cohabitation 

• Sleeping arrangements 
• Sexual intercourse 
• Household services 
• Identifying a date of separation – formation of intention – communication of that intention 
• The nurture and support of children of the marriage 
• Public recognition of each other as spouses 

 
iv. Separation – Parties still living together 

 
Pavey v Pavey (1976) 
Facts:  

• Led separate social lives, wife obtained a maintenance order for $30/week.  
• Sometimes cooked meals for him/washing/ironing out of convenience but they rarely spoke and 

communicated through children.  
Issue: Was separation made out b/c living in same house?  
Held:  

• Separation is more than a physical separation, which involves a breakdown of a marital relationship. 
• This occurs when the elements of common life have gone which is determined by a question of fact.  
• s 48 envisages a serious alteration in the relationship à objective assessment 
• Marriage involves many elements some or all of which may be present in a particular marriage e.g.  

o dwelling under same roof 
o sexual intercourse 
o mutual society and protection 
o recognition of the existence of marriage by both spouses in public and private relationships 
o nurture and support of children in the marriage.  

• Here: 
o Living together, wife made meals from time to time for husband, but ate separately, and did his 

laundry. 
o Slept in separate bedrooms with locks on the door. 
o Rarely speaking. 

• What comprises a marital relationship for each couple varies, therefore, it is necessary to examine and 
contrast the relationship before and after the separation. 

Caretti v Caretti(1977)  
Facts:  

• Man claims to be separated but shares nuptial bed with wife. He claims that he was just “cold”.  
• There was Italian social worker who gave evidence that maybe he went back to his matrimonial bed 

since it was his bed and he would not be emasculated by having the wife force him out of his bed 
Issue: Is this really ‘separation’?  à Cultural issues?  
Held:  

• Regardless of his nationality, a man who maintains that he is living separately and apart from his wife 
nevertheless returns to her in the nuptial bed, does so at his own risk. Application to divorce 
dismissed.  

• It infers that the couple are resuming their marital relationship. Note also that cultural reasons (Italian 
pride in this case) does not mean that the male can sleep in the marital bed and file for divorce 

 
v. Separation – Parties NOT living together 

Tye (1976) 
Facts:  

• Application for dissolution made more than 12 months after the physical separation but less than 12 
months after the wife realised. à He informed her by letter.  

Issue: Is communication an essential legal element?  
Held: 

• Emery J allowed dissolution. It is the unilateral communication of one spouse to the other spouse that 
can bring a marriage to an end. 

• Principle: Notice is crucial.  



• Communication is essential when parties are living under one roof, not necessarily when they are 
already separated.  

Whiteoak (1980) 
Facts: Husband gaoled – wife files for divorce without informing the husband à eventually she visits informing 
him of her intentions 
Issue: Does period time starts when intentions are formed or when she said it? 
Held: 

• First indication is that when she said it as it was when she first expressed intention – point at which she 
communicated to him 

• The judge believed separation occurred when she sent him a letter that they were separated. The fact 
that he went to jail did not make it separation under s48. 

• 12 months had passed by the time the judge heard the case so she was allowed the divorce. The appeal 
judge found that s 48(2) interpretation was wrong – it needs to be 12 months proceeding filing the 
application. 

Wilson and Wilson [2010]  
Facts: Husband formed an intention to exit the relationship but didn’t tell the wife.  
Issue: Notice of separation.  
Held:  

• For there to be a separation there needs to be not only the communication of the fact from one 
party to the other but also some action to confirm that intention.  

• Evidentiary onus on the applicant husband  
• Briginshaw test: proved on the balance of probabilities and there is an actual persuasive of the 

decision-maker.  
Batty and Batty 

• Family Law Court endorsed the principles upheld in Pavey and Pavey à the Court considered the 
meaning of s 48(2): 

o a. There must be a real breakdown of the marital relationship or the consortium vitae. 
o b. Whether the marriage has broken down is a question of fact. 
o c. There must be a point of separation, 12 months prior to the filing of the application for 

dissolution, when the consortium vitae was destroyed. 
o d. What is required is the intention (by at least one spouse) to bring the consortium vitae to 

an end be established and that there has been sufficient implementation of that intention: 
§ i. Must be communicated to the other party directly/indirectly: In the marriage of Falk 
§ ii. The intention must be carried out overtly, unequivocally and specifically: In the 

marriage of Lane 
§ iii. The onus of proof is on the applicant to divorce: Wilson and Wilson; Briginshaw v 

Briginshaw 
§ iv. Where there is no communication of intention: Unilateral intention of one spouse, not 

communicated to the other spouse can bring the marriage to an end: Tye 
 

vi. Results 
• If there are factors that highlight that cohabitation is resumed and that they are not separated, a 

divorce order shall not be made if the court is satisfied that there is a reasonable likelihood of 
cohabitation being resumed: s 48(3). 

• If the court is satisfied that the parties have lived separately of not less than 12 months preceding 
the date of filing the application for the divorce order, an order for divorce will be made. 

o A divorce order will take effect  
§ (a) at the expiration of 1 month period from the making of the order; or  
§ (b) from the making of an order under s 55A, whichever is the later: s 55. 

o  A divorce order does not take effect unless the court is satisfied that  
§ (a) there are no children of the marriage who have not attained 18 years of age; or  
§ (b) the only children who have not attained 18 years of age are children that  

• (i) proper arrangements have been made or 
• (ii) there are circumstances effecting the divorce even though arrangements have 

not been made: s 55A. 
o If a person to the divorce has died, the divorce does not take effect: s 55(4). 

 
vii. Issues with Divorce Process 

Counselling Requirements for Short Marriages 
• s 44 FLA an application for divorce shall not be filed within two years of marriage except  

o (1B) where a signed certificate is filed stating that the parties have considered reconciliation 
with the assistance of a counsellor OR  



o (1C) if there are special circumstances (test).  
In Marriage of Nuell [1976] FLC 90-031  
Held:  

• Fogarty J held requirements satisfied where one party attends an appointment with a counsellor at which 
the possibility of reconciliation is considered, and the counsellor writes to the other party inviting her or 
him to attend.  

In Marriage of Birch (1976) 26 FLR 90-650  
Held: Barblett J rejected this minimalist approach (above).  

• Special circumstances which justified the granting of a decree were that by the time of the haring o the 
application for dissolution, the requisite two-year period had elapsed, and so requiring the application be 
filed again would be pointless.  

In Marriage of Malyzsko [1979] FLC 90-650  
Held: affirmed Nuell  

• Ellis J disagreed with above concerning the special circumstances test where the parties only cohabited 
for a week. Did not explain why these were ‘special’. 

 
Divorce Law Reform Issues 

• England and Wales reject Australian no-fault and 12months separation model as inadequate e.g. lower 
income couples can’t afford to separate as such.  

o Should be a year of ‘reflection and consideration’ instead.  
• Removing religious barriers: interrelationship between civil and religious divorce laws. 

o Can’t remarry in particular religions unless you get a religious divorce OR power to divorce may 
lie with one party. (Muslims need two ceremonies, see page 386-388 for more detail)  

o Australian Law Reform Commission recommended that religious impediments be removed.  
• Reforming the legislation in this manner would have benefits:  

o Best interests of the children – cross-cultural victims, stigma of illegitimacy in Islamic or Jewish 
community. 

o Fairness to parties – one party can be held to ransom by a recalcitrant spouse. Denial of the right 
to re-marry and subsequent infliction of harm on future children and their descendants invites 
condemnation. Hard decisions limiting cultural freedom 

o  Efficacy of the Family Law System – appropriate discretionary remedies, and institutionalised 
remedy system. 

• Giving people the constitutional right to remarry, preventing inequitable control over people in the 
marriage.  

 
TOPIC 3 – THE COURT SYSTEM AND DISPUTE RESOLUTION 

1. Family Court of Australia (FCA) 
• Pre FLA decisions under Matrimonial Causes Act 1959.  
• Has limited jurisdiction under FLA, Marriage Act 1961, Child Support (Registration and Collection) 

Act 1988 (Cth) and Child Support (Assessment) Act 1989 (Cth).  
• Two divisions: general and appeal (3 judges unless hearing something from the FCC which 

requires only 1) s 21 FLA.  
• Purpose: establish new legal system with different services for children and conciliation- Joint Select 

Committee on the Family Law Act, Family Law in Australia. Vol 1 (AGPL, Canberra, 1980).  
• Judges: keep ceremony to a minimum, ban on publication.  
• 1970s  

o At inception: informal, public not allowed to attend.  
o Violence: bombings  
o Under-resourced  
o  

• 1980s  
o Return to formality (wigs and gowns)  
o Registrars: Creation of and delegation to Registrars under s 26A FLA, exercised judicial 

authority in relation to most matters other than final orders in relation to children.  
§ Harris v Caladine (1991) HCA – power granted to registrars in constitutionally valid.  

• Issue of Publication 
o Publication: 1975 s 121 FLA restricts the disclosure of parties, associated parties, 

witnesses (including by newspaper, periodical, radio, television any part of the proceedings). 
– for full section see p 242 of textbook.  

o Initially this was a blanket ban equalling closed court, but now (since 1983 amendments) 
open court with restriction on identification of parties.  


