
Frustration  

Issue: Does a party want to avoid the K now that the circumstances have changed through no fault 

of either party? 

Introduction 

Define: _ will argue that K has been frustrated and thus they are excused from further performance 

due to changed circumstances that are outside the scope of the original agreement. Frustration is a 

high test.  

Apply Test 

- Test (Davis Contractors, approved by Codelfa):  

o According to its natural interpretation read in light of the surrounding circumstances 

and nature of the K, what circumstances was the K intended to cover? 

 What is contemplated by K. 

o Describe the new circumstances 

o Are the “new” circumstances radically/fundamentally different from the situation 

contemplated by the K?  

Consider Examples 

These are not exhaustive nor mutually exclusive from one another 

Destruction of subject matter (Taylor v Caldwell) 

- Determine subject matter.  

o Destruction of property to be hired (Taylor v Caldwell) 

o If personal services, the subject matter is the person performing 

o Contract for sale of goods 

 Goods Act s12 

 Goods perished after agreement to sell without any fault on either 

party will lead to frustration.  

Disappearance of basis/purpose of contract 

- Ask: What is the basis/purpose of the K for both parties? 

- Note: [X] will argue that the purpose of K which is [facts], has disappeared/changed, and 

thus, K is frustrated. However, [Y] will argue that this principle should be applied with 

caution and not taken too far (Scanlan per Latham CJ).  

- General rule: [Y] will argue no frustration, as [X]’s purpose is not necessarily the basis of K 

(Herne). except: 

o [X] will argue that both parties intended that [X]’s purpose was the foundation of 

their agreement (Krell), as [facts]. 

 Krell: the hotel advertised the coronation, thus it is found that both parties 

agreed that the coronation procession was the foundation of the contract.  

 Krell: the cancellation of the procession couldn’t be reasonably be supposed 

to have been contemplated by the parties when making the contract 

o Both parties’ interests are diminished (BCC v Group Projects) 



 BCC: Council is a public body, which had no commercial interest. Unique 

case, compared to other commercial interest cases 

 BCC: the acquisition of the land for a school site has wholly destroyed GPs 

purpose which is to develop as residential area.  

o Both BCC and Krell can be confined to their own unique facts.  

o Note: In Herne, court found that there are two purpose, and the cancellation of one 

purpose did not lead to frustration.  

 


