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TOPIC 1: INTRODUCTION: ETHICS, MORALITY & THE LEGAL PROFESSION 

 

• Duties to the administration of justice 

• Duties owed to the profession, undertakings and various aspects of practice 

• Complaints and disciplinary proceedings 

 

What do we mean by ‘ethics’? 

• Generally: knowing the difference between right and wrong and choosing to do the right thing.  

• ‘Ethics’ in the legal profession:  

o separate concept to morals – e.g. admission of guilt by client is privileged.  

o values and rules of conduct governing a legal professional’s behaviour – minimum standards 

which a lawyer must maintain.  

• Enforcement of professional standards:  

o Academic and practical requirements to be met before admission.  

o Continuing Professional Development obligations.  

o If breach of regulations: unsatisfactory professional conduct or professional misconduct. 

▪ Consequences? Loss of right to practice as a lawyer, suspension, reprimand. 

Law as a profession 

• Three core attributes of a profession:  

1. Special skill and learning.  

2. Public service as principal goal.  

3. Autonomous and independent of outside control (conditional on attributes 1 & 2). 

Challenges facing the legal profession 

• Traditional core attribute of profession – public service as primary goal.  
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• Number of business-like characteristics today – e.g. marketing, law firms incorporated entities, non-

legal services also offered.  

• Challenges:  

o Shift in priority from provision of legal advice to making money (e.g. focus on billable hours)?  

o Lack of client loyalty – duty to the court/administration of justice and duty to the client may 

collide. E.g. client dictates course of matter.  

o What was traditionally legal work can now be undertaken by non-lawyers – e.g. conveyancers. 

Sources of lawyer’s professional responsibility 

It has been judicially observed that it is in the public interest, and for the protection of the public, that the 

professional activities of lawyers be regulated and controlled by more than any other profession or vocation.  

The main sources of lawyers’ professional responsibility are the general law, statute and professional rules. 

Sources of ethical obligations (‘the law of lawyering’) 

• Common law –  

o Governs most aspects of lawyer’s relationship with:  

▪ Clients – contract (e.g. retainer), tort (e.g. negligence), fiduciary law (e.g. act in best 

interests of client), equity (e.g. duty of confidentiality);  

▪ The court – officers of the court, e.g. can be restrained from acting; and  

▪ Third parties – contract (e.g. where fail to make it clear entering into as agent), tort 

and equity (e.g. non-disclosure of confidential settlement information) in certain 

circumstances. 

Statute law and Professional rules  

Professional rules, judicially described as “an important aspect of the self-regulation of the legal profession” 

that promotes its “good governance”, serve as a standard of conduct in disciplinary proceedings, as a guide for 

action in a specific case, and as a demonstration of the profession’s commitment to integrity and public service. 

Professional rules express the profession’s collective judgement as to the standards expected of its members.  

They are “a reliable and important indicator of the accepted opinion of the members of the profession”.  

Accordingly, they are of assistance in determining matters of misconduct before a court, although a court is not 

bound to apply them. 

Professional rules provide guidance on issues of professional responsibility, aiding lawyers to answer questions 

or resolve dilemmas of that kind.  They further serve to convey to lawyers an impression of the standard 

expected in their dealings with clients, the court and the community.  The professional rules can therefore be 

used by lawyers to justify their actions as the professionally correct approach required in various situations.  

This provides an element of security, in that abiding by a rule is a defence to a charge of misconduct. 

The third role for professional rules is as a public relations document that highlights the seriousness with which 

lawyers view their professional responsibilities.  In turn, the community is invited to place trust and confidence 

in the profession in the assurance that its members will reflect the standards of conduct espoused in those 

rules. 

Statute –  

• Legal Profession Uniform Law (Schedule 1 of the Legal Profession Uniform Law Application Act 2014 

(Vic)) – commenced 1 July 2015.  
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Professional rules –  

• Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015  

• Legal Profession Uniform General Rules 2015  

• Legal Profession Uniform Legal Practice (Solicitors) Rules 2015  

• Legal Profession Uniform Admission Rules 2015  

• Legal Profession Uniform Continuing Professional Development (Solicitors) Rules 2015  

• Also: Legal Profession Uniform Conduct (Barristers) Rules 2015 and Legal Profession Uniform 

Continuing Professional Development (Barristers) Rules 2015. 

 

Key definitions – Schedule 1, s 6 Uniform Law  

• Cannot engage in legal practice unless a qualified entity.  

o Australian legal practitioner: an Australian lawyer who holds a current Australian practising 

certificate.  

▪ Australian lawyer: a person admitted to the Australian legal profession in Victoria or 

any other jurisdiction. [Don’t have a practicing certificate] 

o Law practice: sole practitioner, law firm, community legal service, incorporated legal practice 

and unincorporated legal practice. 

 

• Barrister: ‘lawyer’ vs ‘barrister’? [barrister – specialist in advocacy, usually appear in court [but don’t 

have to be a barrister to appear in court], usually work as sole practitioners] 

• Provision of legal services – work done or business transacted in the ordinary course of legal practice.  

• Participating jurisdictions (Vic and NSW) and non-participating jurisdictions (every other State and 

Territory!). 

Australian Solicitors’ Conduct Rules 
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• Codify a number of ethical obligations.  

• Provide a standard of conduct in disciplinary proceedings.  

• Failure to follow may amount to unsatisfactory professional conduct or professional misconduct.  

• Important: if it is not prohibited by the rules, it does not mean it is ethical conduct!  

o Rules as guide to how professionals should conduct themselves in certain circumstances. 

o ‘The first and perhaps the most important thing to be said about ethics is that they cannot be 

reduced to rules…If ethics were reduced merely to rules, a spiritless compliance would soon be 

replaced by skilful evasion.’ (Former High Court CJ Brennan) 

Professional “rules” cannot be viewed as exhaustive of lawyers’ ethical responsibilities, and so the absence of a 

rule directed at a specific form of (mis)conduct does not preclude a disciplinary finding. 

The role of the LSB + C, LIV and VLAB 

• Known as ‘local regulatory authorities’ under the Uniform Law.  

• Victorian Legal Services Board – Pt 3, Div 2 Uniform Law.  

o Independent statutory authority – responsible for regulating the legal profession in Victoria.  

▪ Objectives (s 30 Uniform Law Application Act).  

▪ Responsibilities include: handling practising certificates, monitoring trust accounts, 

prosecuting breaches of the Uniform Law Application Act, etc.  

▪ Can delegate responsibilities, e.g. to the LIV and Victorian Bar.  

o Victorian Legal Services Commissioner – Pt 3, Div 3 Uniform Law.  

▪ CEO of Vic LSB.  

▪ Manages complaints against legal practitioners.  

▪ Educative role. 

• Law Institute of Victoria: professional association for lawyers –  

o represents member interests (e.g. drafting of Uniform Law);  

o provide services such as bookshop, library, CPD events;  

o is responsible for a specialist accreditation scheme;  

o provides community resources (e.g. lawyer referral services, fact sheets).  

• Victorian Legal Admissions Board – Pt 3, Div 1 Uniform Law: manages admission to practice process.  

o Assessing applications for admission.  

o Providing compliance certificates. 

New bodies under the Uniform Law 

• Legal Services Council –  

o Monitors implementation of Uniform Law 

o Ensures consistency in application 

o Sets the rules under the Uniform Law – e.g. Australian Solicitors’ Conduct Rules 2015 

• Commissioner for Uniform Legal Services Regulation – CEO of LSC 

o Supports Council in performing functions 

o Oversees implementation of dispute resolution and discipline elements of Uniform Law (Ch 5) 

• Admissions Committee – part of the LSC 

o Develops admission rules for use by VLAB.  
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TOPIC 2: ADMISSION TO PRACTICE 
• You can only engage in legal practice if you are a ‘qualified entity’ (includes Australian legal 

practitioners and law practices, clause 6 of Schedule 1 UL): s 10(1) UL. 

Uniform Law 

• S 15: admission is regulated to protect administration of justice and clients as only eligible to be 

admitted if –  

o have appropriate university and PLT qualifications; and 

o are a ‘fit and proper person’. 

• Supreme Court makes admission decisions on basis of compliance certificate supplied by VLAB (s 19(3) 

UL) – VLAB will supply if requirements in s 17(1) UL met. 

• Once admitted as an Australian Lawyer become an officer of the Victorian Supreme Court (s 25). 

Uniform Admission Rules 

• Made under s 421 and s 426 Uniform Law. 

Requirements for admission 

• Three requirements: 

1. University study. 

2. Practical legal training. 

3. Character requirement. 

 

[Board can grant exemption from uni or PLT if they have sufficient skills already – not granted lightly] 

1. University study 

• Rule 5 AR – completed: 

o accredited course (s 29 UL and rule 7 AR) covering Priestly 11 areas; and 

o course equivalent to 3+ years full time law study. 

• If delay of 5 or more years between completion of study and admission application, may need to 

undertake further study (rule 5(2) AR). 

• Overseas applicants may need to complete further study (rule 11 AR). 

2. Practical legal training 
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• ‘Practical legal training’ (r 6, sch 2 UL): 

o legal training through coursework – accredited providers (s 29 UL and rule 7 AR), e.g. College of 

Law, Leo Cussens Centre for Law; and/or 

o supervised legal training – 12+ months, approved training plan. 

• Purpose? 

o Ensure obtain necessary skills and required knowledge in certain practice areas and understand 

ethical responsibility. 

 

3. Character of applicant 

• Must be ‘fit and proper’ (s 17(1)(c) UL and rule 10 AR). 

• Assessment made by VLAB (s 17(2) UL and rule 10 AR). 

[Onus is on you to prove that you are fit and proper] 
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‘Good fame and character’ 

• Of particular relevance – rule 10(1)(f): ‘whether the person is currently of good fame and character’. 

o Meaning not defined – focus on quality of applicant with reference to former acts. 

• Potentially relevant conduct: 

o Dishonesty 

o Criminal history 

o Improper conduct in litigation 

o Academic misconduct 

o Extreme political views 

o Behaviour in previous profession(s)/occupation(s) 

o Mental illness 

Dishonesty generally  

• Honesty and fair dealings very important. 

• Any past dishonesty of any kind will be significant hurdle to admission. 

o Absolute honesty and trustworthiness is required in legal professionals: Thomas v Legal 

Practitioners Admission Board (2005). 

• Important to make full and frank disclosure and demonstrate: 

o acceptance of responsibility for conduct;  

o appreciation of its significance; 

o rehabilitation. 

Criminal history 

• Relevant under rule 10(1)(h) AR (whether found guilty of offence in Australia or overseas) – will also 

impact on ‘good fame and character’ assessment. 

• Indicates disrespect for the law. 

• Important considerations: nature of offence, how long ago it occurred, applicant’s age at time of 

commission (rule 10(1)(h) AR). 

EXAMPLES 
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• Victorian Lawyers RPA v X (2001) – applicant made false reports of sexual abuse and was subsequently 

charged; failed to adequately disclose circumstances surrounding charges. 

o Applicant was a person of good fame and character but not fit and proper to be admitted. 

[Being of good fame and character is different from being fit and proper, just because you are 

of good fame and character does not mean you are fit and proper] 

o Inability to deal with own issues meant could not be trusted to assist others in similar 

situations. 

• Re Davis (1947) – applicant convicted 13 years earlier of breaking, entering and stealing and failed to 

disclose this when applying for admission. 

o Grave crime of dishonesty and lack of candour meant applicant’s disbarment was confirmed 

(even though many years had passed since conviction). [He was not of good fame and 

character, the longer it has been since conviction then more likely to be allowed, if he had 

disclosed it originally, then maybe then he could have been admitted] 

• Ex parte Lenehan (1948) – 20 years earlier, applicant committed numerous dishonesty offences 

involving money which he fully disclosed; subsequently respectable work record and war service 

involving handling of money. 

o Applicant admitted – youthful indiscretions not always final proof of poor character; 

subsequent conduct can be redeeming. 

• Frugtniet v Board of Examiners (2005) – applicant had 25 years of criminal history, continuing until just 

before admission application. 

o Not admitted – insufficient evidence of rehabilitation.  [Would be a long time before he would 

be able to show that he is a changed person, no confidence that he would not continue to 

follow the criminal path, if he was dishonest then, who is to say he is not lying now] 

o ‘The appellant carries with him a massive bag of dishonest conduct. It is a pattern of conduct 

committed over an extensive period.’ (Gillard J) 

• Prothonotary v Del Castillo (2001) – application brought by Prothonotary to have DC removed from 

roll: DC, at time applied for admission, failed to disclose was charged with but acquitted of murder. 

o Applicants should be frank. [Should have to disclose anything that could impact their good 

fame and character] 

o Even though acquitted can impact on character. [He still lied to the police and his lawyer] 

o Ultimately DC was not removed from the roll as no evidence of continuing unfitness and said to 

be result of extraordinary pressures. [There was nothing to suggest that he was no longer fit 

for practice] 

• Overall: 

o Prior convictions not automatic bar to admission. 

o Full disclosure, acceptance of responsibility for conduct, mitigating circumstances surrounding 

conviction (e.g. young age) and evidence of rehabilitation crucial. 

Improper conduct in litigation  

• Particularly relevant if would have led to disciplinary proceedings had applicant already been admitted. 

• EXAMPLE: Jackson (previously known as Subramaniam) v Legal Practitioners Admission Board (2006): 

o Applicant 10 years previously knowingly made a false statutory declaration and gave false 

evidence. [Sat in court under oath and told the court that she was driving, and failed to disclose 

to the board] 

o No admission – dishonesty and failure to disclose. 
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Academic misconduct  

• All instances of academic misconduct (even if alleged and not ultimately proven) should be fully 

disclosed. 

EXAMPLES –  

• Re AJG (2004): applicant disclosed had been found guilty of misconduct during PLT. 

o Not admitted – degree of integrity needed; applicant responded to stress by cheating. [It’s no 

good that when a lawyer is stressed, then they go and cheat, they should have gone and 

applied for an extension instead] 

o Legal practitioners must exhibit a degree of integrity which engenders in the Court and in 

clients unquestioning confidence in the completely honest discharge of their professional 

commitments. Cheating in the academic course which leads to the qualification central to 

practice and at a time so close to the application for admission must preclude our presently 

being satisfied of this applicant’s fitness. (de Jersey CJ) 

• Re OG (2007): colluded in non-law unit while at university, failed to fully disclose circumstances of 

misconduct. 

o Must be frank and honest about anything which may impact on fitness to be admitted. 

o Candour does not permit deliberate or reckless misrepresentation, as applicant did here. 

[There’s no way that OG could have said that he didn’t know that his 0 mark was because of 

collusion, however, he disclosed it to the board and he didn’t mention it was because of 

collusion] 

o Admission revoked. 

• Re Liveri (2006): applicant submitted journal article as her own work and also used quotes without 

attribution in other assignments; originally maintained conduct was ‘inadvertent’. 

o Applicant not admitted – serious plagiarism and unwillingness to acknowledge misconduct 

(showed lack of insight into gravity and significance). 

• Overall:  

o The nature of the misconduct, the full disclosure of the conduct, evidence of remorse and an 

acceptance of responsibility for the conduct, as well as an understanding of its gravity, will be 

important. 

Extreme political views  

• Concern to do with applicant’s respect of the law. 

EXAMPLE –  

• Re B (1981): applicant claimed bail money she provided was her own when it was actually the 

prisoner’s money. 

o Not admitted – applicant lied to the court; attitude was one of ‘the ends justify the means’ 

even if the ends necessitate breaking the law – attitude likely to continue in the future. [Willing 

to lie and break the law when she thought it was in line with her political views, concerning 

because lawyers have to uphold the law] 

o Having ‘radical’ political views not of itself a bar to admission. 

Behaviour in previous profession(s) 
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• Relevant under rules 10(1)(i) and (j) AR (whether person been subject to disciplinary action) – will also 

impact on ‘good fame and character’ assessment. 

• Lack of professional judgment and discretion. [Risk that the questionable conduct would be transferred 

to your work as a lawyer] 

• EXAMPLE: Re Hampton (2002): applicant had inappropriate dealings with females in his care and 

performed nursing work will not registered. [Also did not disclose to the board] 

Mental illness 

• Relevant under rule 10(1)(k) AR (whether person is unable to satisfactorily carry out requirements of 

practice). 

• Issue of capacity/fitness rather than ethical assessment [at their time of admission] 

• EXAMPLE: XY v Board of Examiners (2005): history of threats, assault of PSOs and the police, damage 

to property; continuing alcohol addiction and borderline personality disorder. 

o Applicant admitted – offences due to poor mental state, no charges for preceding 8 years, 

medical evidence of fitness. 

o Required to maintain attendance at Alcoholics Anonymous. 

[Is the mental illness under control, more of a capacity issue, rather than an ethical issue] 

OVERALL 

• Lack of candour and/or refusal to appreciate one’s actions are decisive elements in denial of admission 

– can be worse than the actual conduct itself. 

o Evidence lack of the candour and honesty expected of a practising lawyer. 

o May be excused if oversight, genuine mistake or understandable error of judgment (e.g. lapse 

of memory due to car accident: Legal Services Commissioner v Scott [2014]). 

• Past conduct is not determinative of application for admission. 

• Mitigating factors may include: 

o Age 

o External stressors 

Applying for readmission 

• Practitioners must show that they are of good fame and character AND that they completely accept 

the decision which resulted in their removal from the roll AND that they have been rehabilitated. 

• Heavy onus to discharge. 

• EXAMPLE: Kotowicz v Law Society of NSW (No 2) (1987): struck off for trust account breaches, 

reapplied for admission after 9 years. 

o Applicant failed to take personal responsibility for breaches 

o Subsequently applied for real estate licence and did not disclose circumstances around 

disbarment. 

o Still not a fit and proper person. [He went for a real estate licence after getting disbarred and 

didn’t disclose that he had been disbarred, therefore still not fit and proper] 

Admission procedure 

• Application for compliance certificate (made online) – statutory declaration (s 19(1) UL and rule 12(1) 

AR). 

• Board to publish notice of applicant’s name on its website (s 19(6) UL and rule 12(2) AR). 
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• Documents accompanying application: 

o Evidence of tertiary and PLT qualifications (rule 15 AR). 

o Evidence of character – two character statements (rule 16 AR). 

o Disclosure statement (rule 17 AR) – anything reflecting negatively on honesty, candour, respect 

for law, ability to meet professional standards, etc. 

o Police report (rule 18 AR). 

o Student conduct report (rule 19 AR) – disciplinary actions and outcomes. 

• Can be summoned before VLAB to provide further information (rule 22 AR). 

• If VLAB does not provide compliance certificate, can appeal to Supreme Court (s 26 UL). 

• If provide false, misleading or incomplete information then VLAB can revoke a compliance certificate (s 

19(4) UL). 

Once admitted 

• Not immediately entitled to engage in practice. 

o Need to obtain a practising certificate (s 44 UL) – managed by the LSBC. 

o Note: need to be fit and proper person and ‘fit and proper person’ requirement is ongoing – s 

45(2). 

o Period of supervised law practice (s 49 UL) – 2 years if coursework PLT, 18 months if on the job 

training. 

• Ongoing Continuing Professional Development (‘CPD’) requirements – condition of practising 

certificate (s 52 UL). 

o 10 CPD points per year (rule 6 CPD Rules) – this includes 1 point in ethics and professional 

responsibility. 

• If wish to become a barrister: entrance exam, 8 week Bar readers course (s 50 UL), 7 months work 

under mentor. 


