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TOPIC 1: INTERESTS IN LAND 
Legal Interests in Land 

• All legal interests over land must be in the form of a deed otherwise not legal: s 52(1) PLA 

• Exceptions to this are set out in s 52(2) (variety of orders) AND s 54(2) PLA sets out that leases not 

required to be in writing such as oral leases for 3 years and under. 

• Applies to all ‘conveyances’ of land.  s 18 PLA defines conveyances broadly to include: ‘mortgage, 

charge, lease, assent, declaration etc.’ 

• Conveyance not restricted to formal deed or transfer 

What is a Deed? 

• Common law Manton v Parabolic: Ritual/instrument to signify solemnity.   

• Early times: ‘Livery of seisin’: vendor removed his battle glove from which he had defended the land 

and ‘vested’ the purchaser with it.  Vendor then dug up a sod and handed it to purchaser along with 

the knife.  

• A Memorandum of events subsequently prepared.  This Memorandum came to be known as deed – 

replaced ancient rituals.  

 

• Deed: most solemn act a person can perform with respect to a particular property: Manton 

• Usually applied to: conveyances, transfers, mortgages, charges and leases of land. 

• Common law requires a deed to be: signed, sealed and delivered. 

• It must be executed by the grantor in presence of the prescribed number of witnesses, known as 

instrumentary witnesses. 

• A seal must be affixed to it. Originally, affixing seals made persons parties to the deed and signatures 

were optional, but most jurisdictions outdated seals, and now the grantor and witnesses signatures are 

primary 

• Statute reinforces this: s 73 PLA must sign or place mark – sealing alone insufficient.  s 73A PLA: if deed 

expressed to be sealed shall have the same effect as if it has been. 

• TLA s 40(2) Every instrument – when registered – shall have the same effect as if it were a deed under 

seal. Electronic Conveyancing (Adoption of National Law Act) 2012 (NSW) Appendix s 9(1) gives 

electronically lodged registry instruments the same effect as paper documents 

General Law (Old title) and Torrens Title Land: What is the difference? 

• General Law (Old Title) Land represents all land grants issued between 1838 and 1862 which have not 

been brought under the Torrens system.  

• General Law is the original form of land ownership. When land was sold or otherwise allocated by the 

government, a Crown Grant would state that the land described had been given to the person named 

in the Grant. Each time the property was sold a new deed would be added to the Grant. These would 

grow into a chain of deeds. To prove ownership, a vendor would have to produce the complete and 

unbroken chain of titles. These days any general law land that is transferred must be converted to 

modern Torrens title 

• In Victoria the Torrens system first introduced in 1862 pursuant to the Real Property Act (Vic) which is 

now set out in the Transfer of Land Act 1958 (Vic).  Land issued after 1862 was Torrens land OR land 

converted to Torrens under the ‘conversion process’ is Torrens land 

[CT = certificate of title – reference to your piece of land] 
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General Law and Torrens Title Interests: What is the difference? 

• In Victoria today, most land is now Torrens title. 

• Remaining old title land must, where transferred, be brought under the TLA so that eventually all land 

will be covered. 

• General law land is evidenced by a ‘chain of title’.  Torrens title land is evidenced by a CT.  

• Chain of title dates back to the original grant.   

“Searching a Chain of Title” 

• To verify general law title, s 44 PLA sets out only need to search back for the ‘good root’ of title.  This 

amounts to documentary title apparent in the previous 30 years. 

• Purchaser is not affected by any title existing beyond this 30 year period: PLA s 44(6) 

• Must be aware of titles existing within the 30 year period because will be affected by this. 

• No guarantee of title with general law interests 

Torrens Title Interests  

• The Transfer of Land Act provides for the Register to be in a variety of forms and on any medium, 

including parchment (old CT’s) and a computer 

• The computer title information forms part of the Register and can be updated by registering new 

dealings on the computer database without having to update any paper title. 

• The folio is the original document in the titles office.  The certificate of title is the duplicate of the folio 

(known as the duplicate certificate of title). 

• For a computer title, the Certificate of Title is a computer printout 

 

• Computer titles may be created in two ways: 

o (1) directly from newly registered plans of subdivision for lots, roads and reserves on those 

plans.  In this situation there is no paper folio for the land, only the computer folio information 

o (2) through the registration of a dealing affecting a paper folio (title) for which there is 

computer "search" data available.  The registration transforms the data to computer folio data, 

which can be subsequently updated instead of the paper title 

• Computer titles do not contain the breadth of detail as the old paper titles. 

• They only contain current information (i.e. not old registered proprietors etc.) and they do not contain 

any detailed diagrams of easements etc. 

• Verified: Electronic Conveyancing (Adoption of National Law) Act 2012 (NSW) Appendix – Victorian Act 

– ss 7(documents may be lodged electronically) and s 12 (digital signatures) 

Registered and Unregistered Interests in Land 

• Both general and Torrens title land may be unregistered.  General law interests cannot be registered 

under Torrens until they are converted.  Torrens title interests may be unregistered because holders 

choose not to register as the system is not compulsory 

• Unregistered interests do not gain the protection of indefeasibility that registered holders of Torrens 

title land acquire. 

Equitable Interests in Land 

• Legal Interest at Settlement BUT equitable interest when enforceable contract entered. 

• Settlement period necessary to organise finance; investigate title 
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• Contract will generate equitable interest (constructive trust/equitable lien) if specifically enforceable 

• Specific performance available if damages inadequate, parties ready and willing and the contract is 

valid 

[Legal title is transferred when the deed is registered] 

• Orthodox type of equitable interest: constructive trust: vendor qualified trustee and purchaser holds 

beneficial title.  Vendors trusteeship qualified by vendors lien (Lysaght v Edwards) 

• Tanwar dicta revises this: suggests no constructive trust but purchaser holds equitable lien over 

deposit because description of purchaser as constructive trustee conceals the contractual relationship 

and this analysis is ‘bedevilled by circularity.’   

Equitable Interests in Land: The Statute of Frauds 

• Contracts in land must be in writing/signed: s 126 Instruments Act/s 53 (to enforce any contract for sale 

of land or any interest in land) 

• Exception to formality requirement: Oral contract which are specifically enforceable may be valid if 

satisfies doctrine of part performance: s 55(d) PLA: ‘Nothing in the last two preceding sections shall – 

…(d) affect the operation of the law relating to part performance.’ 

• These provisions derived from Statute of Frauds which will render a non-compliant contract or interest 

in land unenforceable (note that unenforceable does not mean that the interest is extinguished). 

The Doctrine of Part Performance  

• Part Performance: The Australian position is the strict test as set out in Maddison v Alderson: must 

prove acts unequivocably referable to agreement was endorsed in Millet v Regent  

• The doctrine of part performance requires that the plaintiff must be able to show that he or she has 

made a substantial commitment to the contract so that it would be unconscionable to allow the 

defence. Note that it must be the acts of the plaintiff. The doctrine is based on the idea of 

unconscionability generated by the plaintiff's reliance on the existence of a contract. Acts of the 

defendant which show that there is a contract therefore do not count.  

• What acts of part performance will suffice: generally the taking of money alone is insufficient.  

However, it is not necessary for the entire contract to be performed and generally, taking possession of 

land will raise a part performance action. 

Boundaries of Land Ownership 

• Physical Measurements: Boundary defined according to survey lines.  If survey lines removed may 

establish boundary lines according to adverse possession (where proven) 

• Own up to the heavens and down to hell: cuius est solum maxim BUT Crown reserves certain rights 

which include minerals and now – regulation of bore water.  

• If measurements incorrect: General law land will result in defective title.  Torrens title land no 

indefeasibility for registered holder of land ‘wrongly described’ unless can prove are a bona fide 

purchaser for value. 

Boundaries abutting water 

• Tidal Waters: High Water mark is the boundary subject to public rights to fish and navigate. 

• Non-tidal Waters: Middle Line approach – abrogated by statute in Vic to vest river bed in the Crown: 

Water Act 1989, s 327(1).  Riparian entitlements now also vested in the Crown 
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• Accretion/Avulsion: Land with ‘ambulatory borders’ may acquire or lose land where there is erosion or 

accretion which is gradual and ‘imperceptible’ rather than sudden and dramatic: Williams v Booth CB 

150 

Encroachment 

• Property rights only extend to physical boundaries of land 

• Any encroaching property which is affixed to the land will be owned by the adjoining land owner 

pursuant to doctrine of fixtures 

• If encroachment not affixed, adjoining owner may claim damages for intrusion.  Encroachment includes 

land and airspace.  [E.g. massive tree encroaching on your land] 

 

 

TOPIC 1: GENERAL LAW PRIORITY RULES 
[Rules that you use when you don’t register and there is a conflict] 

Why we need Priority rules 

• Jurisdictional Fragmentation increases chance of conflict 

• Must determine which interest is entitled to priority 

• Priority dispute will arise where two or more interests in conflict, whether partial or direct, over one 

piece of land 

• Priority only conferred to extent of conflict 

Different Sources of Priority Rules 

• Land Interests exist under common law, equity and statute – so do priority rules 

• General Law rules: common law and equity apply as base rules and TLA superimposed on this 

• Torrens title priority rules are superimposed over general law rules where land interest is registered 

under Torrens system 

Priority Rules: Pure Legal Interests 

• Legal interest in land by deed or per exemption 

• Torrens legal interest – registered s 40(2) TLA 

• Old title legal interest – chain of title representing all transactions over that land since first issued by 

Crown 

• Nemo Dat Rule: (1) A person cannot transfer title they do not have and (2) A person can only transfer 

the title which they actually have (Example: CB 529) 

Priority Rules: Equitable Interests 

• Equitable interest in land is a right to compel legal owner to hold legal rights in accordance with 

equitable obligations 

• Right based character of equitable interest – allows for multiple creation of equitable interests against 

same land. 

• Nemo dat not applicable to equitable interests as title and possession not conferred 
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Priority Rule: Prior Legal and Subsequent Equitable Interest 

RULE: LEGAL ESTATE HOLDER WILL ALWAYS TAKE PRIORITY IF BONA FIDE AND HAVE NOT CONTRIBUTED TO 

THE SUBSEQUENT CREATION OF EQUITABLE TITLE (Northern Counties Fire Insurance V Whipp (1884)) 

Priority Rules: Legal/Equitable Conflict 

Northern Counties Fire Insurance v Whipp: CB 10.11 

• Crabtree was the manager of Northern Counties.  He borrowed money from Northern Counties  

• Old title mortgage – Northern Counties put title deed into safe to which Crabtree had keys 

• Crabtree removed mortgage deed and obtained further legal mortgage (another loan) from Whipp 

• Competition between legal mortgage: Northern Counties and equitable mortgage: Whipp 

• Issue: Whether the prior legal title of a mortgage could be set aside against a subsequently created 

equitable mortgage in circumstances where the carelessness of the prior legal mortgagee contributed 

to the creation of the subsequent equitable mortgage. 

• Held: Northern Counties Fry LJ: The prior legal interest holder must have fraudulently contributed to 

the creation of the subsequent equity. 

• Before the court can find fraudulent intent in the legal mortgagee, it must be shown that he concurred 

in some project to enable the mortgagor to defraud a subsequent mortgagee, or that he was a party or 

privy to some other fraud in fact. 

• Mere carelessness or negligence not enough 

• Negligence implies duty of safe custody over title documents and this does not exist 

• Carelessness or want of prudence insufficient to postpone prior legal mortgage: CB 532 

• (1) The court will postpone the prior legal estate to a subsequent equitable estate (a) where the owner 

of the legal estate has assisted in or connived at the fraud which has led to the creation of a 

subsequent equitable estate, without notice of the prior legal estate; of which assistance or 

connivance, the omission to use ordinary care in inquiry after or keeping title deeds may be, and in 

some cases has been, held to be sufficient evidence, where such conduct cannot otherwise be 

explained; (b) where the owner of the legal estate has constituted the mortgagor his agent with 

authority to raise money, and the estate thus created has by the fraud or misconduct of the agent been 

represented as being the first estate. 

• (2) But the court will not postpone the prior legal estate to the subsequent equitable estate on the 

ground of any mere carelessness or want of prudence on the part of the legal owner. 

Priority Rule: Prior Equitable Interest and Subsequent Legal Interest 

RULE: IF SUBSEQUENT LEGAL INTEREST HOLDER IS A BONA FIDE PURCHASER FOR VALUE WITHOUT NOTICE 

THEY WILL TAKE PRIORITY (Pilcher v Rawlins) 

Priority Rules: Equitable/Legal Conflict 

Pilcher v Rawlins CB 10.15 

• Trustees looked after funds for beneficiaries.  Trustees gave mortgage and took security 

• Trustees then fraudulently reconveyed title to mortgagor even though loan not paid 

• Trustees then transferred title to new mortgagor (also a trustee) and fraudulently concealed prior 

mortgage 

• Took off with funds.  Competition between prior beneficiaries and subsequent legal mortgagee 
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• Issue: whether the prior beneficial entitlement of beneficiaries under a trust was enforceable against 

the subsequent legal interest of second mortgagees over the land. 

• Held Mellish LJ: the Court will not take an estate from a purchaser who has bought for valuable 

consideration without notice. 

• Legal mortgage was bona fide and no notice 

• Prior trustees ‘roguish’ and subsequent trustee honest investment motivation. 

• Beneficiaries lost out because ‘If you trust your property to a man who turns out to be a rogue, it 

stands to reason that you may lose it.’ 

• Where a trustee in breach of trust conveys away a legal estate which he possesses, and that legal 

estate comes into the possession of a purchaser of valuable consideration without notice, that 

purchaser can hold the property against the cestui que trusts who were defrauded by the conveyance 

of the trustee. 

3 Fundamental Aspects of this rule: 

1. Bona Fides: Is the subsequent legal interest holder bona fides 

2. Consideration: Is the subsequent legal interest holder a purchaser (i.e. not a volunteer) 

3. Notice: Has the subsequent legal title holder taken without notice of the existence of a prior equitable 

estate. 

Doctrine of Notice 

• Will bind a subsequent legal interest holder to any equity actually or constructively aware of 

• Actual notice – actually been informed.  A person would be regarded as having actual notice of a fact if 

that person had been supplied in the course of a conveyancing transaction with a document which he 

or she had not read: Eagle Trust Plc v SBC Securities  

• Constructive notice – information a purchaser should have known about as a result of carrying out all 

of the usual inspection and inquiries. IGA Distribution/Royal Bank of Scotland v Etridge: should have 

discovered had you performed usual protocols/requisite enquiries: CB 541. 

• What constitutes a reasonable inquiry for constructive notice will depend upon the circumstances.  In 

most transactions, a purchaser must check the title documents and physically inspect the land: Bailey v 

Barnes.  To be affected by constructive notice it must be clear that if reasonable inquiries were made, 

those inquiries would have bought some knowledge of the existence of a prior title to the interest 

holder.  Fact inquiries were not actually carried out by the subsequent legal interest holder is irrelevant 

• Where an agent is employed, an irrebuttable presumption arises that the agent communicated the 

matter to the principle, duty of agent to communicate any matter to the principle.  

• Provided the acquisition of the legal estate does not involve a breach of trust, it will defeat the prior 

equity. 

• s 199 PLA incorporates both actual and constructive notice: CB 539 

 

• Timing: Did legal interest holder receive notice of prior equity before acquisition of interest or after.  

Will only be bound if it is before   

• Timing: In a sale context – must receive notice before entering into contract and acquiring antecedent 

equity. If notice is acquired after the acquisition of a pre-emptive equitable title, i.e. after a contract for 

the sale has been entered into but prior to the acquisition of full legal title, the purchaser will not be 

affected by notice unless it can be established that the acquisition of the legal estate amounts to a 

breach of trust: Blackwood v London CB 538 
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• The obligations of a subsequent purchaser of land include checking the title documents for the 

existence of any prior title and physically inspecting the land to determine whether any equitable 

interests exist.  Will be taken to be aware of all interests reasonably apparent from inspection – does 

not include interests arising from oral conversation e.g. right to rectify not in document: Smith v Jones 

CB 539 

 

• Effect of notice: Once receive notice – cannot remove it: Jared v Clements [1902] (CB 545) 

• Equitable interests arising from co-occupation may have ‘constructive notice’ 

• Kingsnorth CB 543: Not a reasonable inspection to ascertain whether any co-occupant lived in the 

property and held equitable rights – timing and failure to follow up 

Exception to the doctrine of notice: Wilkes v Spooner [1911] CB 10.20:  

EXCEPTION (RULE): When a legal interest holder who has taken without notice of the existence of a pre-

existing equitable title passes that legal title on to a bona fide purchaser who does have notice of the 

equitable interest, the latter will take good title. 

• Why? Should not restrict first legal title holder’s ability to sell.  

• Exceptions: (1) trustees sell legal title in breach of trust, (2) if subsequent acquisition is due to fraud. 

Priority Rule: Competing Equities 

RULE: THE INTEREST WHICH IS PRIOR IN TIME WILL TAKE PRIORITY IF BOTH INTERESTS ARE EQUAL IN MERIT.  

‘QUI PRIOR EST TEMPORE POTIOR EST JURE’ (Rice v Rice) 

Rice v Rice CB 10.22 

• Michael Rice purchased lease from George and Lydia Rice. Michael paid portion of price but balance 

outstanding.  George and Lydia transferred full title indicating full purchase moneys paid. 

• Michael then deposited transfer with Ede and Knight to secure a mortgage. 

• Competition between prior equitable lien for unpaid purchase price and subsequent equitable 

mortgage. 

• Kindersley VC: Focus upon initial merit assessment – are both equities equal?  Whether the equitable 

interest of the Plaintiffs in respect of the vendor’s lien for unpaid purchase-money is to be preferred to 

the equitable interest of the Defendant Ede as equitable mortgage. 

• Priority of time is the last resort.  A Court will not prefer the one to the other, on the mere ground of 

priority of time, until it finds upon an examination of their relative merits that there is no other 

sufficient ground of preference between them, their equities in all other respects are equal. 

• In examining relative merits consider: (1) nature and condition of their respective equitable interests, 

(2) the circumstances and manner of their acquisition and (3) whole conduct of each party 

• Is there anything in the special circumstances, their respective natures or qualities, to give one a 

‘better’ equity or one being more entitled to protection than the other?  

• Conclusions on the facts of Rice v Rice – defendant has better equity as holder of title deeds 

• Acquired the deeds because the vendors ‘voluntarily armed the purchaser with the means of dealing 

with the estate as the absolute legal and equitable owner, free from every shadow of incumbrance or 

adverse equity’ 

Factors Relevant to Merit Analysis: 
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• Whether prior interest holder armed purchaser with indicia of title and thereby contributed to the 

creation of the subsequent equitable interest 

• Carelessness by prior equity AND generates an estoppel based reliance for subsequent holder 

• Arms purchaser with ‘false colours’ of title = indirect representation and estoppel.  Heid v Reliance CB 

552/3: estoppel by representation – there must have been a representation upon he faith of which the 

representee has acted to his detriment. 

• Wherever a prior equitable interest holder does not retain possession of the title documents and 

confers the indicia of title, allowing a third party to represent to the rest of the world that they are the 

full and unencumbered legal title holders, the prior interest holder is estopped from asserting priority. 

• Other factors: (1) whether the subsequent equitable interest holder took with notice of the existence 

of the prior equitable interest holder; (2) whether the prior interest holder has sufficiently protected 

their interest by retaining possession of the title documents; (3) whether parties have followed usual 

conveyancing practices or taken shortcuts or risks; (4) whether the prior equitable interest holders 

were beneficiaries; (5) whether any fraudulent conduct could be attributable to the independent acts 

of the trustee. 

Factors Relevant to Merit Assessment 

• Not protecting prior equity with any means available 

• Merit assessment based upon broad and flexible assessment – not rigid principles 

• No one factor should be prioritised over another 

• Notice can be relevant but not determinative in a merit assessment 

Priority Rules: Mere Equity and Subsequent Equity 

RULE: MERE EQUITY DEFEATED BY A BONA FIDE PURCHASER FOR VALUE WITHOUT NOTICE (Latec v Terrigal) 

Dependent upon the assumption that the mere equitable interest has proprietary characteristics in its own 

right.  If the mere equity merely exists as an antecedent right to the creation of a full equity, it may have no 

such proprietary characteristics and will therefore be incapable of generating a priority dispute.  If the rights 

conferred under the mere equity have not been exercised prior to the creation of the subsequent full equity, it 

will be defeated. 

[Mere equity = Right to seek equitable relief] 

[Equity of redemption is an equity estate – right to redeem the secured land once all the terms and conditions 

of the loan have been discharged] 

Latec v Terrigal CB 10.27 

• Kitto J: mere equity pre-dates full equity and any priority principle based upon competition between 

mere and full – bona fide purchaser rule.  Menzies J broadly agreed and added that merit rule not 

applicable 

• Taylor J: mere equity not an independent proprietary title therefore no competition 

[Latec v Terrigal – Waited too long to set the sale aside and seek equitable relief, third party acquired an 

equitable change over the property – a security interest which makes it a full estate, right to seek relief could 

result in an equity of redemption, even if he had a mere equity it was defeated by the third party, therefore 

third party should have the authority]  
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[If you don’t exercise right to equitable relief in the time period then the mere equity will be defeated by the 

bona fide purchaser for value without notice.  Not the same time period that applies to competing equities – 

doesn’t apply here because of the different status of the interest] 

Ruthol v Mills CB 557 

• Ruthol leased to Alphega for 5 years with option to renew 

• Unlikely that A would renew so R granted Mr and Mrs M an option to purchase (time frame) 

• A exercised its option but no formal lease 

• R’s solicitors fraudulently told them A had exercised option (even though not effective) 

• Mr and Mrs M did not exercise their option in time frame 

• R then served notice to quit on A and granted Tricon lease an option to purchase 

• Mr and Mrs M claimed equity against R on basis of breach of contract 

• Competition between prior mere equity of Mr and Mrs Mills and subsequent full equity of Tricon 

[Mr and Mrs M claimed against R for breach of contract – M and M not happy – said they had an equitable 

right to set aside the lease – M and M wanted specific performance.  Competition between mere equity of M 

and M and Tricon that has full equity] 

• Held TJ Palmer J: Mr and Mrs M held an equity because R could not take advantage of its own wrong.  

Classified as a full equity [equitable maxims – can’t take advantage of your own wrong] 

• Court of Appeal disagreed: Sheller JA held Tricon did no wrong to Mills.  Did not categorise interest of 

Mills as mere or full equity 

• Analogised with Latec – equitable interest of Tricon acquired without notice therefore priority 

 

 

TOPIC 3: BASIC ELEMENTS OF THE TORRENS SYSTEM 

Background to Registration Systems 
[Problem in Torrens system – how do we include equity in a statutory framework? It fits in and works with 

common law, but how does it fit with statute] 

Rights in relation to land 

• Four stages of development: 

o General law without a registration system 

o Deeds Registration system [can no longer lodge deeds, but can still search the deeds register 

for deeds that have already been registered] 

o Torrens system: title by registration 

o Computerisation – the digital era 

• Problems with the General law without a registration system: 

• Transfers were time consuming and expensive 

• Errors occurred and defects were overlooked 

• Title was not secure and bound by previous interest, because: 

o Deeds are missing 

o Deeds may be forged and therefore null and void 

o Bound by equitable interest on the basis of constructive notice 
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• Some titles are inherently insecure 

o Equitable interests are defeated by bona fide purchaser of an estate 

o Volunteer’s title is always subject to prior equitable interests 

• DRS Introduced by legislation in all Australian States 

[Defect in the title – when you don’t have the title to pass on – nemo dat – if there is a chain of title and the 

defect was 30 years ago but has been passed down and is now causing problems. Chain of title is not a good 

way of looking at title because it is highly amenable to fraud, can be easily forged, difficult to detect forgeries, if 

you have a forged discharge, the mortgage will still be fine but the person who thinks they are getting title will 

not really get title] 

[Torrens isn’t compulsory – if you don’t register then you fall back to common law.  If you do register, which 

most people do, then you get all of the benefits of the Torrens system] 

Deeds Registration system – doesn’t exist anymore 

• DRS established a centralised register with the aim of recording instruments or dealings over land 

• Objective was to simplify the process of searching a particular title 

• Aim is to reduce the risk that a person acquires an interest in land without knowledge of an earlier 

inconsistent interest [reduce, but not eliminate – there can still be an oral lease enforceable in equity] 

[Statute of frauds – everything got to do with land must be in writing otherwise it cannot be enforced – has 

now been put into statutory acts, based on the statute of frauds.  Can still have an equitable interest in land 

from an oral lease however this is against the statute of frauds.  If you don’t register it doesn’t mean it doesn’t 

exist, but it may not be able to be enforced because of the statute of frauds, it will still usually exist as 

equitable interest] 

[Need to know the difference between verification and enforcement]? 

• Two important principles were introduced: 

o Publicity: the system aimed to make land dealings a matter of public record by creating a 

register, which a potential purchaser could search in public records 

o Changed priority rules: Where an instrument is executed bona fide and for valuable 

consideration and it is registered, it will take priority over an instrument which could have been 

registered but is not or which was registered at a later date [time is the big issue].  This was the 

incentive to register dealings with land 

• Priority between competing registrable interests is not dependent on the date of execution (creation) 

of interest, or upon nature of the interest, but rather on the date of registration 

[Based on the date of registration and presumes the interest is capable of being registered (aka the interest has 

been reduced to writing) many interests in equity are not reduced to writing.  If an interest has been reduced 

to writing, but has not been registered, then a registered interest will defeat your interest.  If it is an interest 

that hasn’t been reduced to writing, but is still verifiable and therefore isn’t capable of being registered, then 

the registration framework doesn’t change things] 

[This framework doesn’t exist anymore, this was the preliminary.  In essence you were giving priority on the 

basis of time of registration, but only where it was fair that you applied that priority against other interests that 

could have been registered, but registered later than you] 

[If the instrument has been registered before another interest which could have been registered, then it will 

take priority, and in that sense it may go against the operation of the general rule priority rules.  E.g. equitable 
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mortgage that was evidenced in an instrument, because it was registered first, it took priority.  But in many 

cases you are not going to have an equitable interest that is evidenced in an instrument, which means it can’t 

be registered.  And so the point of the deeds registration system is that it didn’t defeat those interests.  Your 

registered interest can only defeat an interest that is registered after you, but is capable of being registered.] 

• Distinction between legal and equitable interests 

• Index of vendor’s names 

• Old law titles are incompatible with a computerised system as it is not based upon a land parcel 

description  

• Registration was not compulsory: Failure to register an interest will not render it void 

• The Transfer of Land (Single Register) Act 1998 (Vic) amended the system and no further registrations 

under DRS are possible in Victoria: 

o Register is closed although searches may still be made 

o Registrar under obligation to bring all fee simple estates under the Torrens system 

o Conversion scheme makes conversions possible for entitled persons 

Problems with Deeds registration system 

• It remained necessary to search the chain of deeds to ensure that there were no defects  

• A deed was registered and not a title 

• It did not validate a defective title 

• A guarantee of good title was not provided 

• The system was optional, not compulsory and, therefore, not comprehensive 

• It applied only to interests created by document and not legal and equitable interests arising under 

unregisterable (unwritten) processes 

• Priorities in land were subject to two parallel sets of rules 

• The DRS did not protect purchasers against registered interests that pre-dated the good root of title  

• Volunteers were not assisted because the priority granted by registration applied only to documents 

made for value 

• Because of the above problems a Torrens land registration system was eventually adopted in all 

Australian states 

[The deeds registration system did not eliminate the risk of nemo dat.  It remained. A defect in title was not 

cured by registration (compare Torrens). Defective title was not validated.  Deeds registration did not 

guarantee title.  System was optional, not compulsory, and it was not comprehensive because it only applied to 

instruments, and didn’t apply to all interests.] 

Torrens system 

• TS was adopted in SA and Vic in 1858 and 1862 and now embodied in TLA 1958 

• TS is applicable to all land interests issued after the introduction of Torrens legislation and old title 

interests which have been converted into Torrens title interests.  

• Cheap and reliable form of conveyancing without disadvantages of DRS 

• System of independent title whereby upon each conveyance, the land would be surrendered to the 

Crown who would then re-grant it to the purchaser 

[When you become registered that defect is cured.  Torrens doesn’t apply if you are not registered.  Creates 

two classes – registered where everything is secure and interest can be relied on everyone can rely on the 
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register, unregistered where all the concerns still apply, but doesn’t mean you don’t have an interest.  A caveat 

is not registration] 

• Once an interest is registered it receives full statutory protection, subject to a few exceptions 

• The title becomes indefeasible: the registered title is cured of any defects (except fraud) and the 

registered proprietor takes free from any prior equities, even those of which he may have had notice of 

[there are some exceptions to indefeasibility] 

• Abolished the doctrine of notice 

• Registered proprietor is only subject to encumbrances noted on title and the statutory and non-

statutory exceptions to indefeasibility 

• Paradigm shift: distinction between registered and unregistered interests, different hierarchy and 

priority rules [registration perfects a title and confers a title.  If it is unregistered, then it goes back to 

the original priority rules framework] 

[Means that someone can say while there might have been a nemo dat problem before, it doesn’t matter 

anymore because I am registered, effectively have a new title, defect is cured.  Indefeasible means cured from 

defects.  A nemo dat defect would be cured upon registration.] 

[Statutory charge means that the mortgagor or the borrower holds onto the registered fee simple estate, but is 

subject to the terms and conditions of the loan] 

• TS also provides a mechanism for the protection of unregistered interests via the caveat system: 

caveat imposes a statutory injunction on the registration of inconsistent interest for a limited period of 

time 

• TS sets up a regime for the payment of compensation for any error or loss occurring as a result of the 

registration system under the assurance fund to: 

o either person who is deprived of interest, or  

o who relies on entry in register who suffers a loss 

[Important to put a caveat on title so that it puts a freeze on it so that [the wife] has time to do things before 

the title is registered] 

• Single document evidencing title for each parcel of land (CRT) replaced the old chain of title which 

comprised a number of documents 

• Single document held by Registrar-General available for public inspection 

• Copy is given to owner of land 

• Standard forms in straightforward language are used for registration  

• From the date of introduction of Torrens legislation all subsequent alienations of land came within the 

application of the Torrens system as well as old title land converted to the Torrens system  

• All unconverted land prior to the Torrens legislation are regulated by the common law and equitable 

priority principles  

[Torrens system – changes the way title is identified.  General law is unregistered land.  Unregistered land is 

land that doesn’t come within the application of the TLA] 

[The original certificate of title is always in the land titles office, and there is one duplicate which is held by the 

owner.  If there is a mortgage, the bank will hold the copy of the title for the duration of the mortgage – bank 

doesn’t take any chances of the security being diminished, bank then gives back the title when the mortgage is 

repaid] 
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• Torrens system not uniform amongst Australian states: 

o transaction costs  

o barriers to interstate commerce 

• The major reform in future would be the shift to computerised titles which also allows linkage to other 

governmental agencies 

• Eventually computerised land title registers will completely replace documentary certificates of title 

[There is a national system, but there is variation between states – we are focusing on Victoria] 

• Registration under the TS has the following objectives: 

o to provide a register from which persons who proposes to deal with land can discover all the 

facts relevant to the title; 

o to ensure that a person dealing with land which is registered is not adversely affected by any 

defects in the vendor’s title which do not appear on the registrar; 

o to guarantee the conclusiveness of the register and to provide adequate compensation to any 

person who suffers loss as a result of this guarantee. Losses can be recovered from a 

compensatory insurance scheme  

• Registration is not compulsory but is usually done 

• Lodgement of instrument for registration is important as instruments are registered in order in which 

they are lodged.  

• Registration takes place when particulars are recorded in the register 

• An act of registration creates and records title 

• Notification (restrictive covenant) merely announces to the world that a dealing does exist: unlike 

registration, it does not guarantee its title  

• Unregistered interest will not obtain guarantee of security and remain subject to the common law 

priorities principles 

• Shift to Electronic Conveyancing – digital efficiencies  

 

Basic Elements of the Torrens System 
The Torrens Framework  

The Torrens Framework – Summary 

• Public: Registry staff effect transfer rather than private individuals; 

• Registration under TLA ‘cures defects’ and good title passes to registered proprietor; 

• Nemo dat problem eliminated 

• Single CT document – no chain of title 

• Compensatory insurance fund added  

• Paradigm change – registered and unregistered replaced legal and equitable 

• Digital Titles 

Types of Interests under the TLA CB 11.4 

• REGISTRABLE DEALINGS: Refers to interests which are capable of being registered.  Includes all 

common law estates except leases under 3 years.  Most common: fee simple estates, mortgages, long 

term leases. 
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• INTERESTS NOT REGISTERED BUT RECORDED: Trusts and covenants.  Recording means notification only 

and recording different to registration: it does not cure defect: e.g. s 37 TLA interests arising under 

trusts may not be registered although trust documents may be deposited for safe custody with the 

registrar. 

• INTERESTS WHICH ARE BOTH UNREGISTRABLE AND NOT CAPABLE OF BEING RECORDED: Equitable 

interests other than trusts.  May be caveated only. 

• INTERESTS WHICH ARE UNREGISTERED BUT CAPABLE OF BEING REGISTERED: TLA remains voluntary so 

sometimes even if can, don’t register. 

• PARAMOUNT INTERESTS: Interests which do not need registration because they are expressly 

protected from the effect of registration: TLA s 42(2)(a)-(f) CB 11.6: short term leases, adverse 

possession interests, easements of any description  

[Paramount interests – Will a fixed term lease be extinguished by a change in title/a new owner/new land lord? 

Lease will endure despite new registration, a paramount interest because it’s not affected by a new interest.  

Adverse possession is not destroyed by a new interest, the 15 years keep counting.  Easement will not be 

distinguished by new interest] 

Characteristics of the Torrens System 

• The State guarantees title and this is supported by a compensation scheme for those who lose their 

title due to the State's operation. 

• The State guarantees the accuracy of the Register and undertakes to compensate those whose rights 

are adversely affected by an administrative error. 

• Torrens registration not compulsory but once registered land cannot be withdrawn. 

The Register CB 11.3 

• The Register records all dealings over land.  A folio is created for each parcel of land and a duplicate of 

the folio is given to the registered proprietor.  Land Registry central aspect of the Torrens system. Each 

parcel has a volume and folio number.  The original folio will list all caveats which have been lodged. 

• Registrable Interests: Those interests which may be registered (as opposed to noted) on the title.  E.g. 

common law estates, mortgages, leases. 

Three Core Principles of the Torrens System 

1. MIRROR PRINCIPLE: The Register (CT) fully and accurately mirrors the current facts about a person’s 

title. 

2. CURTAIN PRINCIPLE: Do not need to go behind the CT as it contains all the information about the title.  

No chain of title. In such a system, the true title may not be in fact what is revealed by the Register, 

indeed a person may know that the state of title is different from that recorded.  

3. INSURANCE PRINCIPLE: Provides for the compensation of loss if there are errors made by the Registrar 

of Titles. The assurance fund warrants or guarantees the title against losses which may flow from the 

operation of the system of title by registration. In such cases we have a paradox: the principle of 

"indefeasibility" is replaced by that of "guarantee" 33 – the one gives security against deprivation, 

while the other assumes the possibility of such deprivation and grants financial assistance if it occurs. 

The existence of this principle is a further limitation upon the case advanced for the claim of 

"indefeasibility".  

Effect of Registration CB 11.6 
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• Once registered under the Torrens system title becomes indefeasible 

• Torrens title allows a member of community, acting in good faith, to rely on the information set out in 

the Register; the basic principle is that they do not need to look beyond it.  Title by registration NOT 

registration of title.  

• Common law title: vendor can’t transfer an interest greater than they own hence purchaser must 

assume responsibility for defects they might acquire. 

[Don’t want there to be any errors and the land titles office to say that they won’t register it, don’t want to find 

out that it’s wrong until after settlement] 

 


