
Topic 6: Performance and Breach 
 
Performance in Context 
The terms of a contract create legally enforceable obligations (rights/duties) for each of the 
parties. To meet these obligations and discharge them, each of the parties must perform 
under the contract. This involves doing what they have said they would do in the contract. 
 
Determining Required Performance 
Term of a contract will determine what performance is required. When performance is 
disputed, court must interpret terms of contract to ascertain what the obligations were. The 
court takes an objective approach to interpreting those terms 
 
Case: Hide & Skin Trading Pty Ltd v Oceanic Meat Traders Ltd (1990)  

H&S – exporters of animal products. Buyers paid for products up to 6 months later. 
To finance business third party financial help - got from OMT. OMT wanted to 
terminate the contract, giving 6 months notice. They stopped giving money that would 
be repaid after the contract would end. H&S argued that was unfair and they should 
be given the money for the full 6 months.  

1. Giving the words their ordinary and natural meaning; 
2. Applying an objective test to ascertain the intended meaning of the terms 
3. Resolving ambiguities in commercial agreements to avoid commercial 

inconvenience or nonsense; and 
4. Basing the decision on the actual agreed terms in the contract. 

 
Case: ABC v APRA (1973) 

ABC bound by contract to pay APRA an annual licensing fee. Contract laid down a 
formula for the fee. The low Australia dollar meant they earned less money than they 
felt they should.  

 
Determining the Required Performance 
Discern the difference in the performance required: 

A agrees to sell B 50 tons of grapefruit → Minimal Effort 
A agrees to sell B 50 tons of Ruby pink grapefruit → Medium Effort 
A agrees to sell B 50 tons of grapefruit from Carnarvon → Greater amount of Effort 

 
Effect of Performance 
When both parties voluntarily perform their obligations under a contract, these obligations 
are discharged and the contract comes to an end. In some rare situations, performance of the 
contractual obligations is excused e.g. when a frustrating event occurs that makes 
performance impossible.  
 
It is a breach of contract to not perform the contractual obligations that have been agreed 
upon. A contract is not discharged when a breach occurs. The aggrieved party will seek to 
enforce the unmet obligations through a court action. 
 
 
 



Excusing Performance: Frustration 
If frustrating event occurs, making performance of the contract impossible, each of the 
parties to it are excused from performing their contractual obligations (contract is 
discharged). If, at the outset of the contract, it is impossible for the parties to perform under 
it then no enforceable obligations are created. 

• Discharge is automatic, applies from the time of the frustrating event.  

• Rights that have already accrued under the contract are not necessarily lost. 
 
Necessary conditions for frustration of contract: 

• Must be a supervening, post-contractual, event which causes fundamental change to 
nature of contractual rights 

• Neither party responsible for the supervening event 

• Supervening event must have been unforeseeable 

• Unjust to hold parties to original bargain. 
 
Case: Maritime National Fish Ltd v Ocean Trawlers (1935)  

MNF chartered a trawler from OT, to be used for fishing – it had to be licenced but 
government only issues 3 licences (needed 5) to MNF. They asked OT to take but the 
trawler, claiming contract had been frustrated by lack of license. MNF were 
unsuccessful as they chose not to allocate one of the licenses to OT’s trawler 

 
Case: Codelfa Construction v State Rail Authority of NSW (1982) - see Topic 7 
 
Breach of Contract 
If party doesn’t perform as agreed, there is a breach of contract, which will entitle the 
innocent party to claim a remedy. It is important to establish what term of the contract has 
been breached, and whether it is a condition or warranty, as this will determine what remedy 
will be available. 
 
Different ways breach of contract can occur: 

• Non-Performance > One of the parties has failed to perform their obligations under 
the contract, by either: 

o Not taking any actions to satisfy their obligations 
o Doing something that was different to what they were required to do 

 
Case: Varley v Whipp (1900) 

Varley offered to sell Whipp his year-old second-hand reaping machine that has only 
cut 50 or so acres of crops and is located is in the town of Upjohn for 21 pounds. Whipp 
agreed. Upon seeing machine, obvious was old, broken and ‘mended’. He refused to 
pay. Court ruled not a breach of contract as the machine was clearly not in the 
condition that what was described to Whipp. 

 

• Partial Performance > Some level of performance has been rendered by a contracting 
party, but as a whole, performance of their contractual obligations is incomplete.  As 
a complete performance is required to discharge a contract, rendering incomplete 
performance will constitute a breach of contract. Innocent party is entitled to 
terminate the contract and claim damages. 


