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Topic 3: Third Party Liability  
(See if You Can Establish After Fiduciary Duties) 
 

 
 
 
Ask: is there a third-party involvement such that a remedy against a third party is available?  
 
3.1 Introduction of Limbs  

• P may also be able to hold X liable as a third party (TP) for BoFD under the rule in Barnes v Addy 
per Lord Selborne LC - in this case there are two limbs for third party liability for breach: 

o (1) Knowing receipt (the first limb) – 
§ Third party acquires or deal with trust property or other fiduciary property in the 

knowledge that it has been transferred to them in breach of fiduciary duty.  
§ This includes persons who receive property misappropriated by fiduciaries and/or 

who follow instructions concerning its disposal.  
§ Equity intervenes to protect proprietary interests of beneficiaries 

o (1) Knowing assistants (the second limb) –  
§ Liability imposed on those who assist fraudulent fiduciaries while having knowledge 

(in the relevant sense) of their wrongdoing.  
§ Liability depends upon the third party’s actions having a causal link with the breach 

of fiduciary duty on which the claim is based.  
§ A stranger to the trust who receives trust property becomes personal chargeable 
§ Equity intervenes to deter conduct that undermines the high standards required of 

fiduciaries 
• NB: Third party is the corporate ‘alter-ego’ and ‘vehicle’ of the wrongdoing fiduciary - the corporate 

vehicle is fully liable for the profits made from, and the losses inflicted by, the fiduciary’s wrong – 
no need to show KR or KA (Grimaldi). 

o Example à a trustee may establish a corporation solely for the purpose of receiving property 
he has misappropriated – in this case the corporation is regarded as the ‘alter ego’ of the 
trustee – the corporations liability is that of a trustee and not that of a third-party participant 
in the breach of duty (Farah) 
 

Barnes v Addy (1874) LR 9 Ch App 244 
Ø Facts: A the co-trustee of a family trust, appointed B sole trustee of half the trust fund. B improperly 

diverted trust money into his own business and later became bankrupt. The P who were beneficiaries 
of the trust, bought proceedings for breach of trust against A and against two solicitors for having 
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assisted in the breach of trust. Due to the general risk in appointing a sole trustee one solicitor had 
advised A not to appoint B as sole trustee but had nevertheless drawn up the deed of appointment. 
The other solicitor had also drafted some of the documentation required to make the appointment.  

Ø Held: the court of appeal in the Chancery held that the solicitors were not liable for having assisted 
in any breach of trust by Barnes  

Ø Lord Selborne LC:  Strangers are not to be made constructive trustees merely because they act as 
agents of trustees in transactions within their legal powers, transactions, perhaps of which a Court of 
Equity may disapprove, unless those agents receive and become chargeable with some part of the 
trust property, or unless they assist with knowledge in a fraudulent and dishonest design on the part 
of the trustee. 

 
3.2 Knowledge - The Baden Scale (USE FOR BOTH LIMBS) 
 
Knowledge:  

• The elements for knowledge are the same for KA and KR – liability is fault based – meaning the 
third party needs to have a level of knowledge (Grimaldi).   
 

The Baden Scale of Knowledge  
• Actual knowledge 

o (1) Actual knowledge  
§ Self-evidently knowledge (Grimaldi) 

o (2) Wilfully shutting one’s eyes to the obvious 
§ Self-evidently knowledge (Grimaldi) 

o (3) Wilfully and recklessly failing to make such inquiries as an honest and reasonable person 
would make 

§ There is such a calculated abstention from enquiry as would disentitle the third party 
from relying on lack of actual knowledge (Grimaldi) 

§ In exam facts must make reference to the person subjective state of mind – if not 
reference to state of mind need to rely on level 4 

• Constructive knowledge  
o (4) Knowledge of circumstances which would indicate the facts to an honest and reasonable 

person [SUFFICIENT for third party liability] 
§ Sufficient for third party liability as per Consul and Farah for Knowing Assistance 

and Grimaldi for Knowing Receipt 
§ Objective rule designed to prevent third party from escaping liability by relying on 

own “moral obtuseness” (Grimaldi)  
o (5) Knowledge of circumstances which would out an honest and reasonable person on 

enquiry [INSUFFICIENT] 
§ Consul interpreted as supporting level 4 knowledge, but not level  

• Per Gibbs J - would be going too far to have a party liable for innocent failure 
to ask questions when circumstances would have put an honest person on 
enquiry - would need to have knowledge of facts.  

§ Not sufficient to establish third party liability (Grimaldi [262]; Farah [174-178] – in 
dicta supported Consul as ‘good law’) 

 
Defendant must have had knowledge of the breach of fiduciary duty at Level 4 or better - both 
Knowing Receipt and Knowing Assistance see 5 as insufficient (Farah Constructions; Grimaldi) 
 
 
 
 
 


