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Documentary and Real Evidence  

 Whether a piece of evidence is adduced as documentary or real evidence depends on 
the purpose of the evidence  what is the evidence trying to prove 

 Documents are tendered for their contents  

 A transcript of a recording is a document: s 48(1)(c) 

 Bottle of soft drink example 

 Documentary evidence  bottle has information on the side of it so could satisfy 
s 47 

 Real evidence  tendered to give evidence about it being smashed over 
someone’s head 

 Could be tendered as both for different purposes  

 Documents must be authenticated 

 Not specifically referred to in the Evidence Act  

 Means that the document must be shown to be what it purports to be 

 Must be proved that the document is genuine  

 Must connect a document to a fact in issue in the proceedings  

 Real Evidence 

 Real evidence includes physical evidence, however a lot of real evidence is 
actually tendered by natural persons e.g. finger prints, reporting on DNA, 
photographs  

 Evidence that the court perceives for itself  

 Common law applies except in cases of views, inspection, demonstrations or 
experiments  

 Not defined in the Act 
 Defined in common law 

 Everything you can perceive about evidence is to be treated as evidence e.g. 
bringing physical objects into evidence 

 Section 54 is a departure from the common law 
 Anything the jury saw could only be used as a memory aid 
 Evidence Act acknowledges that the conceptual difference between 

memory aid and evidence was too different  
 E.g. weapons as exhibits  

 Probative value turns critically on the extent of the similarity of conditions 
between the events and actions in the demonstration/experiment and that of the 
alleged real event/action 

 Experiment 
 Is where new evidence is generated and the court is able to watch that 

evidence being generated 
 For the purpose of answering a question that the court needs answered  

 A view and demonstration must be supported and explained by other evidence  

 Demonstration or experiment might take place in court  

 Evidence Act  
 Evidence Act 1995 (NSW) Part 2.2 “Documents” 

 Dictionary of Evidence Act 

 "Document" means any record of information, and includes:  



 (a) anything on which there is writing, or  

 (b) anything on which there are marks, figures, symbols or perforations having a 
meaning for persons qualified to interpret them, or  

 (c) anything from which sounds, images or writings can be reproduced with or 
without the aid of anything else, or  

 (d) a map, plan, drawing or photograph. 

 8 References to documents  

 A reference in this Act to a document includes a reference to:  

 (a) any part of the document, or  

 (b) any copy, reproduction or duplicate of the document or of any part of the 
document, or  

 (c) any part of such a copy, reproduction or duplicate 

 47 Definitions 

 (1) A reference in this Part to a document in question is a reference to a 
document as to the contents of which it is sought to adduce evidence. 

 (2) A reference in this Part to a copy of a document in question includes a 
reference to a document that is not an exact copy of the document in question 
but that is identical to the document in question in all relevant respects. 

 48 Proof of contents of documents  

 (1) A party may adduce evidence of the contents of a document in question by 
tendering the document in question or by any one or more of the following 
methods:  

 (a) adducing evidence of an admission made by another party to the proceeding 
as to the contents of the document in question,  

 (b) tendering a document that: (i) is or purports to be a copy of the document in 
question, and (ii) has been produced, or purports to have been produced, by a 
device that reproduces the contents of documents,  

 (c) if the document in question is an article or thing by which words are recorded 
in such a way as to be capable of being reproduced as sound, or in which words 
are recorded in a code (including shorthand writing)-tendering a document that is 
or purports to be a transcript of the words,  

 (1)(d) if the document in question is an article or thing on or in which information 
is stored in such a way that it cannot be used by the court unless a device is 
used to retrieve, produce or collate it-tendering a document that was or 
purports to have been produced by use of the device … 

 (1)(e) tendering a document that: (i) forms part of the records of or kept by a 
business (whether or not the business is still in existence), and (ii) is or purports 
to be a copy of, or an extract from or a summary of, the document in question, or 
is or purports to be a copy of such an extract or summary 

 (1)(f) if the document in question is a public document-tendering a document 
that is or purports to be a copy of the document in question and that is or 
purports to have been printed:  

 (i) by a person authorised by or on behalf of the government to print the 
document or by the Government Printer of the Commonwealth or by the 
government or official printer of another State or a Territory, or (ii) by the 
authority of the Government or administration of the State, the Commonwealth, 
another State, a Territory or a foreign country, or (iii) by authority of an Australian 
Parliament … 

 48 (4)  



 A party may adduce evidence of the contents of a document in question that is 
not available to the party, or the existence and contents of which are not in issue 
in the proceeding, by: (a) tendering a document that is a copy of, or an extract 
from or summary of, the document in question, or (b) adducing from a witness 
evidence of the contents of the document in question.  

 Clause 5 Part 2 of Dictionary defines “unavailable” 

 Unavailable evidence  

 In the case of unavailable or uncontested evidence it may be proved through oral 
evidence 

 Oral evidence is subject to cross examination  

 


