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Week 6 
Hearsay Evidence 

− Hearsay Evidence 
− Part 3.2 Evidence Act 1995 

− “Thou speakest by hearesaye, rather than by anye experience.” (Edward 
Hellowes) 

− Meaning 
− Witnesses who speak hearsay are generally only repeating what they heard 

someone else say, rather than reporting what they themselves observed or 
experienced. 

− Elements of Hearsay Evidence 
1. An out-of-court statement (oral, written or by conduct) made by a person who 

may or may not be called as a witness 
2. tendered by a party during proceedings (either through the person who made the 

statement, or another witness or through a document) 
3. for the purpose of establishing that what is contained in the statement is true. 

− Rationale ! hearsay evidence from a past event out of court has been inherently 
thought to be unreliable 
 

− Types of hearsay  
− Giving evidence about events in the past 
− Through statements in court 

" The witness may swear an oath or affirmation, give evidence in chief and 
then be subjected to cross-examination.  

− Through statements out of court 
" If the court hears about statements made or acts done by the witness in 

the past in this way, this limits the ability of the fact finder to test the 
accuracy and honesty of that witness.  

− Scenario 
− Car accident  
− Witness called Annie who sees one of the cars go through a red light and she 

says immediately “the Holden went through the red light” 
− When this later becomes relevant in court proceedings there are two ways in 

which the court could learn about this experience of Annie 
" 1. Statements in court ! Annie gives direct evidence in court that she 

saw the Holden go through the red light; or 
• This way allows cross-examination 
• Fact finder can discern the credibility of Annie and the reliability of 

the statement  
" 2. Admit evidence of what Annie said in the past ! that she said after the 

accident that the Holden went through the red light  
• Limits the ability of the fact-finder to test the honesty and accuracy 

of the witness  
− Annie giving evidence of her giving a statement a year ago that the Holden went 

through the red light is still hearsay because it was evidence about a past 
statement out of court  

− Bob heard Annie say that she said the Holden go through the red light  



− Bob’s account is seen as very unreliable because it can easily be fabricated  
− Two approaches 

− Let in the hearsay evidence then decide about reliability  
− Inadmissible  

− The hearsay rule: 
− treats hearsay evidence as prima facie inadmissible 
− has exceptions to the rule where the evidence is seen as very rel iable and 

essential to the case. 
− The uniform legislat ion: 

− narrows the definition of hearsay evidence 
− increases the scope of the exceptions (especially in civil proceedings) 
− increases the scope of the judicial warnings about hearsay evidence 

− Rationale of the rule against hearsay 
− Out of court statements are usually not on oath 
− There is usually an absence of testing by cross-examination 
− The evidence might not be the best evidence 
− There are dangers of inaccuracy in repetition 
− There is a risk of fabrication 
− To admit hearsay evidence can add to the time and cost of litigation 
− To admit hearsay evidence can unfairly catch the opposing party by surprise. 

− Arguments for abolishing the rule 
− Oral testimony is subject to the ‘testimonial infirmities’ 
− Evidence is often adversely affected by adversarial proceedings 
− Behaviour in court is not a reliable measure of accuracy 
− Spontaneous and genuine comments out of court are often good indicators of the 

truth 
− Scope of the hearsay rule 

− The rule itself is grounded in the purpose for which the evidence is being used  
− R v Rose (2002) 55 NSWLR 701 

− Criminal matter police surveyed 300 uni students and asked them if they’d ever 
see the victim in the company of a person that drove a white ford falcon 

− No positive responses  
− Defence tried to lead the results of this survey for the fact (that you could 

reasonably draw that no one out of 300 people had seen the complainant of 
someone in a white ford falcon) ! aka lead the evidence for the truth 

− Held to be hearsay evidence for the purpose of the defendant trying to prove that 
no one had seen the complainant in the company of the car 
 

− Hearsay Process 
1. What is the previous representation?  
2. Who is the maker of the representation? 
3. What did the maker of the representation (reasonably) intend to assert by the 

representation?  
4. For what purpose is the previous representation relevant?   

" [If it is relevant for a non-hearsay purpose, the evidence is admissible 
" If it is relevant for a hearsay purpose, the evidence is inadmissible unless 

an exception applies] 
− First-hand hearsay  



− Evidence in which the fact asserted by the previous representation is in the 
personal knowledge of the maker of the previous representation 

− Reliability of the hearsay depends on: 
− the circumstances in which the previous representation was perceived by the 

witness 
− the identity of the maker of the previous representation 
− their knowledge of the asserted fact. 

− 62 Restr ict ion to “f irst-hand” hearsay  
− (1) A reference in this Division (other than in subsection (2)) to a previous 

representation is a reference to a previous representation that was made by a 
person who had personal knowledge of an asserted fact.  

− (2) A person has personal knowledge of the asserted fact if his or her knowledge 
of the fact was, or might reasonably be supposed to have been, based on 
something that the person saw, heard or otherwise perceived, other 
than a previous representation made by another person about the fact.  

− The exception for f irst hand hearsay is divided into two parts:  
− Where the person who made the representation is avai lable to give that 

evidence (like the sexually assaulted victim in Papakosmas) 
− Where the person who made the representation is not avai lable to give that 

evidence (like the murdered victim in Walton) 
− First Hand Hearsay 

 

Hearsay Exception Process 

• Does one of the faci l i tat ive exceptions apply? 
• Does s 66A apply? 
• I f  not, consider the f irst hand hearsay exception and apply the relevant 

exception 
− Did maker have first hand knowledge of the facts asserted (including of their 

health, state of mind etc)? 
− Are they civil or criminal proceedings? 
− Is the maker available to give evidence? Use table. 

• Is there more than one purpose for which evidence of the representation is 
being led? 

− If the evidence is admitted for a non-hearsay purpose, it may also be admitted for 
a hearsay purpose (s 60). 

	



	


