
PROBLEM QUESTION 

CONTRACTS 

AGREEMENT 

LIMITS OF OFFER/ACCEPTANCE ANALYSIS 

Brambles Holdings v Bathurst City Council: offer and acceptance rules are merely an aid to analysis 

and are not the key question. When offer and acceptance cannot be clearly identified, the relevant 

test for whether an agreement exists is the following: 

- Whether, in all the circumstances, an agreement can be inferred; 

- Whether mutual assent has been manifested; 

- Whether a reasonable person in the position of each party would think that there is a 

concluded bargain. 

OFFER 

An offer must be capable of acceptance so as to form a concluded bargain; must be more than 

mere negotiation (Gibson v Manchester City Council). An offer may be to a particular person or class 

of persons or to the whole world (Carlill v Carbolic Smoke Ball Co). An offer can be distinguished 

from an invitation to treat, which is essentially an invitation to make an offer (e.g. display of goods 

on supermarket shelves; Pharmaceutical Society of Great Britain v Boots Cash Chemists). Electronic 

communications that are not addressed to specific parties and are generally accessible are 

considered invitations to treat unless they clearly indicate the intention of the party making the 

proposal to be bound in case of acceptance (Electronic Transactions Act 2000 (NSW) s 14B). 

Offers generally last until they are withdrawn by the offeror, rejected by the offeree, or lapse. A 

promise to hold an offer open is not binding unless valuable consideration has been given for the 

promise (e.g. an option contract; Goldsbrough Mort & Co v Quinn). Offers may ordinarily be revoked 

at any time before acceptance. In unilateral contracts, offers may be revoked after acceptance 

performance has begun (but not been completed) unless there is an implied promise to revoke 

where performance has been commenced (Mobil Oil Australia v Wellcome International).  

Offers cannot be accepted once rejected; making of a counter-offer is implied rejection of the 

original offer, but an inquiry relating to an alteration of the terms of the offer is not. Offers may 

lapse after a specified period or, if there is no specified period, after a reasonable time has passed. 

In general, offers will lapse after the death of the offeror if the offerees know of the death (Fong v 

Cilli).  

ACCEPTANCE 

Acceptance is agreement to the terms of an offer. Acceptance is determined objectively, not 

subjectively (Taylor v Johnson). However, one exception to this is in unilateral contracts, where the 

acceptance must be in reliance upon the offer (Clarke).  

Bilateral contracts involve an exchange of mutual promises (either offer/acceptance or Brambles-

style “meeting of the minds”), where each promise is valuable consideration for the promise made 

by the other party. Unilateral contracts involve a single promise (offer) which is accepted by the 

offeree completing conduct amounting to acceptance of the offer in reliance upon the offer (Carlill 
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they might amount to ostensible authority through the principal’s representations (Taylor v 

Gould). The representation that may be relied upon in such a circumstance is that the agent 

has the authority normally enjoyed by a person holding such office (British Bank of the 

Middle East v Sun Life Assurance of Canada). If reliance upon any further representation is 

attempted, the totality of the principal’s actions must be considered (The ‘Raffaella’). 

- Acting within the ordinary scope of business or custom of an agent holding certain authority 

(London Joint Stock Bank v Simmons). 

- Provision in articles of association authorising delegation of a power to an officer acting on 

behalf of the company – cannot be relied upon by a person with no knowledge of the 

company’s articles of association (Rama Corporation v Proved Tin & General Investments). 

Note that ostensible authority by a principal company requires that a person in the company with 

actual authority makes representations leading to ostensible authority for another. Representations 

of a member of the company without actual authority cannot be relied upon in determining 

ostensible authority (Crabtree-Vickers v Australian Direct Mail Advertising & Addressing Co). 

RATIFICATION OF UNAUTHORISED ACTS 

Ratification occurs when the principal did not authorise the conduct, but later adopts or confirms 

the transaction arising, and is another form of authority for agency (Scruttons v Midland Silicones). 

PROPERTY 

DISTINCTION FROM CONTRACT 

“Property” refers not to an owned object e.g. a watch, but instead to the legal interest in the object 

and the legal relationship between the person and the object. 

A proprietary right generally includes (Milirrpum v Nabalco): 

- The right to use or enjoy; 

- The right to alienate (transfer); 

- The right to exclude (the key requirement for a property right as opposed to a contractual 

right). 

Hence a property right is a right in rem (against the whole world) rather than a right in personam 

(against a specific person, like contractual rights) (Stow v Mineral Holdings). 

Contractual rights and property rights may coexist in some cases (e.g. contract for sale of land), and 

a contract itself may be a type of property. 

There are a strictly limited set of types of property rights (the numerus clausus principle). New types 

of property rights cannot be created or exceptions recognised. The only types of property rights 

available are: 

- Estates (fee simple, life simple, leasehold – these confer ownership); 

- Servitudes (easements, profits, restrictive covenants – these confer a right to use but not 

ownership); 

- Security interests (mortgages etc).  
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POSSESSORY TORTS 

NATURE OF POSSESSION 

Possession confers a possessory title which is by its very nature relative, not absolute; even a finder 

or a thief has better title than other people without possession, but worse title than the original 

owner (Russell v Wilson). Note that this means a thief has better title than somebody who wrongs 

them in relation to the property. 

Possession requires (Young v Hichens): 

- De facto control; 

- An intention to possess. 

A right to future possession of goods/chattels (reversionary interest) is insufficient to found an 

action in one of the possessory torts (with the exception that if permanent damage is intentionally 

or negligently inflicted to a chattel so as to harm the owner’s reversionary interest, the owner may 

bring an action on the case without an immediate right to possession: Penfolds Wine v Elliott; Mears 

v London and South Western Railway). 

TRESPASS 

Intentional interference with the plaintiff’s actual possession of chattels (ownership or actual 

damage irrelevant) (Penfolds Wine v Elliott). 

In Penfolds, a hotelier was filling bottles which were the property of Penfolds and were provided to 

him in breach of bailment by his brother. No trespass occurred because there was no interference 

with Penfolds’ actual possession of the chattels (they were not in possession anyway). 

CONVERSION 

An intentional act of dominion over chattels in a manner repugnant to the right of possession of 

the plaintiff (treating the goods as their own). The plaintiff must have either actual possession or an 

immediate right to possession of the chattels (ownership irrelevant) (Penfolds Wine v Elliott).  

In Penfolds, conversion arose because the use of the bottles by the hotelier for his own trade was 

inconsistent with the right of possession held by Penfolds. In Fouldes v Willoughby, the defendant 

ferry-master refused to carry the plaintiff’s horses and abandoned them on the shore (after setting 

sail). No conversion occurred because the abandonment of the horses was not an act of dominion or 

treating them as the ferry-master’s own. Trespass occurred because the plaintiff’s actual possession 

of the horses was interfered with. 

DETINUE 

An intentional and wrongful refusal to deliver chattels following a demand from a plaintiff who has 

an immediate right to possession of the goods (ownership irrelevant). The cause of action accrues 

when lawful demand is refused (Grant v YYH Holdings). Detinue may overlap with conversion (as 

conversion may be occurring before/after the lawful demand is made), but not with trespass (as 

trespass requires actual possession by the plaintiff, but detinue requires that the plaintiff is not in 

actual possession but has an immediate right to possession. 

REMEDIES 

Trespass and conversion: damages. 
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EQUITABLE REMEDIES 

There are two essential approaches to selecting an equitable remedy. This occurs because equitable 

wrongs can be seen in terms of the assumption that the plaintiff relied upon or the detriment that 

the plaintiff suffered (both key requirements for equitable intervention). Hence the two approaches 

are: 

- Make good the assumption. This will usually involve specific performance or an injunction 

to compel the defendant to make good the plaintiff’s assumption. 

- Remedy the detriment (minimum equity). This will usually involve equitable compensation 

and will usually be less than making good the assumption (hence “minimum equity”).  

The test to determine which approach is appropriate is: 

1. Is there a difference between the approaches? Sometimes the minimum equity to do justice 

will be making good the assumption (Commonwealth v Vermayen); 

2. Would making good the assumption be “inequitably harsh” so as to be a disproportionate 

burden upon the defendant? (Commonwealth v Vermayen)?; 

3. If not, make good the assumption (Giumelli v Giumelli). If it would, minimum equity to 

remedy the detriment is appropriate. 

4. Note that in commercial cases minimum equity is more likely to be appropriate; in family 

cases making good the assumption is more likely to be appropriate. 
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- Equitable doctrine of part performance = where the P has partly carried out the K 

relying on D’s promise, equity may enforce the K despite non-compliance with 

formalities contained in s 54A of the Conveyancing Act (Statute of Frauds). 

- An enforcement of equitable obligation arising from the conduct of parties in order to 

prevent “injustice of a kind which the statute cannot be thought to have had in 

contemplation” (Maddison v Alderson). 

- Courts may order SP of K but it is discretionary. 

- Mason v Clarke: 2 stages for grant of interest in land 

- 1.     Agreement/K formed (no legal interest in land excepted with lease). Not always 

equitable interest. Something else necessary. 

- 2.     Legal formalities (registration of title). 

- Part performance is getting equitable interest by stage 1 or by oral agreement with 

part performance. 

- Part performance has 2 views: 

- AUS – performance must flow from agreement; acts need to be unequivocally 

referable to the agreement: McBride v Sandland. Eg, as in ANZ Banking Group Ltd v 

Widin, mortgage must refer to specific documents and addresses. 

- UK – acts only need to suggest a K and don’t have to be referrable to a K, less strict: 

Kingswood Estate Co Ltd v Anderson; Steadman v Steadman. Broad, so in the 

circumstances of ANZ, the transaction merely needed to refer to specific property. 

Balance of probabilities (lower bar) and not unequivocally. 

- McBride v Sandland: To determine part performance, court examines: 

- 1.     Whether acts imply the existence of an agreement; 

- 2.     If so, what are the terms of the agreement? 

- In such an inquiry, the requirements must be satisfied: 

- 1.     The act relied on must unequivocally be referable to some agreement (“such as 

could be done with no other view than to perform such an agreement) 

- 2.     Circumstances must be considered. Acts done must be done for purposes of 

fulfilling alleged agreement. 

- 3.     Party performing acts must have been doing so in reliance on the alleged 

agreement. 

- 4.     The acts must be done by a party to the alleged agreement 

- 5.     The alleged agreement must be complete 

- 6.     The acts must be done in compliance with the oral agreement. 

- Also must not refer to an agreement other than the one of the general nature alleged: 

Vlahos v Vlahos. 

- Registration of any legal interest trumps any equitable interest under Torrens title: 

Mills v Stockman. 

- Examples of acts considered part performance: 

- -        Deposit/taking possession of title deeds: lender taking borrower’s title deeds for 

security (equity views this as a mortgage): Theodore v Mistford. 

- -        Improvements to the property by the lessor at the request of the lessee: Rawlinson 

v Ames. 

- -        Payment of the purchase price and making improvements: Pejovic v Malinic. 

- -        Taking possession of the land: Regent v Millett. 

- Examples of acts NOT considered part performance: 

- -        Mere payment of purchase money for contracts for the sale of land: Britain v 

Rossiter. 

- -        Making of an application for a planning permission: New Hart Builders Ltd v 

Brindley. 
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