
PROBLEM QUESTION 

OFFENCES 

CAUSATION 

For any offence including a consequence as part of the actus reus, it must be shown that the act 

caused the required consequence. The relevant test is that the act is a “substantial and operating 

cause” of the required consequence (Smith). Acts done by the victim (or others; Pagett) that are 

reasonable in the circumstance of risk created by the accused’s actions do not break the chain of 

causation (Royall). The ordinary operation of nature will not negative causation unless the natural 

event is extraordinary and unforeseeable (Hallett). Negligent medical treatment does not break the 

chain of causation unless the negligent treatment was so independent of the accused’s actions, and 

so clearly a cause of death, as to render the contribution by the accused’s acts to be insignificant 

(Cheshire). 

Offences including consequences as part of the actus reus include murder and manslaughter, all 

aggravated assaults (but not common assault), and fraud. 

For fraud (only), it is required that the deception was an effective cause of the consequence (Ho and 

Szeto). Note that causation cannot arise if the deception is one to which the victim is indifferent and 

hence does not induce the victim into an act or omission (e.g. hiring a vehicle using a false name and 

address; Clemesha). This also applies when the fraud is “unsuccessful” in that the deception does 

not have its desired effect, even if the property is still handed over (Tadija Kristo). 

HOMICIDE OFFENCES 

Murder (Crimes Act 1900 (NSW) s 18) 

 Act Consequence 

Actus 
reus 

Any act or omission (s 18; Crabbe). Act or omission causes the death of another 
person (s 18(1)(a); Crabbe). 

Mens 
rea 

S 18(1)(a): Intention to kill or inflict grievous bodily harm to any person (Crabbe), OR 
reckless indifference as to the consequence of death of any person (Royall).  

Notes Reckless indifference requires appreciation of probable, not possible consequences 
(Crabbe). Probability of death, not merely GBH, must be foreseen (Royall). 

Maximum penalty: Life imprisonment (s 19A). 

Aggravated offences and penalties: 

- Murder of a Police Officer (s 19B) 

o Requires proof of all requirements for murder. 

o Additional actus reus requirements: 

 The murder was committed in the circumstance that the police officer was 

executing their duty; 

 The murder was committed as a consequence of, or in retaliation for, actions 

undertaken by any police officer in the execution of their duty. 

o Additional mens rea requirements: 

 Knowledge, or ought reasonably to have knowledge, that the person killed 

was a police officer; 

 Intention to kill the police officer or was engaged in criminal activity that 

risked serious harm to police officers. 

o Maximum penalty: Mandatory minimum life imprisonment. 
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o Large conspiracies may be charged if there is sufficient information, but more 

information will be needed for larger conspiracies (Saffron (No 1); Lee). 

Note that impossibility of committing the base offence is no barrier to conviction on a charge of 

conspiracy (Onuorah).  

Maximum penalty: “At large” (left to the discretion of the judge; however, some specific 

conspiracies have specified maximum penalties, such as 25 years for conspiracy to commit murder 

(Crimes Act 1900 (NSW) s 26)). 
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- Legal Reasoning: It is incongruous to, as the Ghosh test does, first ask whether the accused’s 

conduct was dishonest by the standards of ordinary persons and then ask whether the 

accused knew it was dishonest by such standards. This is true because the determination of 

dishonesty by the standards of ordinary persons relies upon an evaluation of the accused’s 

knowledge, belief, or intention regarding the conduct and the surrounding circumstances. 

For example, ordinary persons consider lying to be dishonest, simply because of the 

accused’s knowledge that they are lying; it is unusual to require the accused to also know 

that ordinary persons consider lying to be dishonest. Practical issues also arise in application 

of the test, as it distracts from the most common factual issue to be determined: namely, 

whether the act was done with knowledge of the circumstances and dishonest intent, not 

awareness of community standards. In the unusual case where dishonesty is relevant as a 

separate issue, the Ghosh test conflates dishonesty with the common factual issues 

mentioned rather than treating them as separate topics. Hence the Feely test, without 

alteration, ought to be applied instead. 

- Result: Unknown, irrelevant. 

- Significance: Overrides Ghosh, stating that the Feely test is more appropriate as the Ghosh 

test is incongruous and impractical. NOTE THAT Peters has now been overridden by the 

fraud legislation, which by defining dishonesty in s 4B returned to the Ghosh test. However, 

Peters may still be relevant to dishonesty in larceny. 

Love 

- Facts: A family dispute had arisen as to a parcel of land. The accused believed that he had a 

right to the land, and deceptively induced his relatives to transfer the land to a fictitious 

person whose identity he assumed.  

- Legal Issue: Whether the statutory element of dishonesty in fraud applied to dishonest use 

of deception, or only to the consequences of the deception. Specifically, whether a believed 

claim of legal right to obtain property negated fraud even if the accused did not believe they 

had a legal right to practice deception to obtain said property. 

- Legal Reasoning: Although the issue of dishonesty should ordinarily be left to the jury in 

terms of the standards of ordinary people (as per Feely and Ghosh), it should not be left to 

the jury in cases where the element of dishonesty did not apply at all, such as where a 

believed claim of legal right was proven. The question to be considered (by the judge) is 

whether the accused believed that they had a legal right to obtain the property, not whether 

they believed that they had a legal right to practice the particular deception. In many cases 

the deception will be strong evidence of dishonesty; in this particular type of case, however, 

it is not relevant. 

- Result: The accused was acquitted. 

- Significance: Where the accused raises belief in a claim of legal right to the consequence of 

the deception, the issue at hand is whether that belief is legitimate. It is irrelevant whether 

or not there is a belief in a legal right to practice the deception, and the question of 

dishonesty is inextricable from the claim of legal right. For this reason, it should not be left 

to the jury, but rather determined by the judge. 

Issues relating to dishonesty: 

- The moral basis for dishonesty: Explanatory Memorandum to the Bill introducing the 

statutory test for dishonesty (based on Ghosh) noted that Peters had overridden the Ghosh 

test at common law, and stated that this approach was “not favoured” due to the necessity 

for offences involving dishonesty to retain “a broad concept of dishonesty” to reflect the 

moral characteristic of the wrongdoing. Peters was also criticised for contradicting ordinary 

mens rea requirements for offences. 

Steel (2009) identified five different modern approaches to dishonesty in theft (in various 

countries). Three currently apply in Australia. In NSW, dishonesty in fraud requires a 

subjective component, while dishonesty in larceny likely does not (as Peters still applies to 
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- Significance: Criticism of prosecutors and trial judges for failing to adequately distinguish 

between the circumstances in which it is appropriate to rely upon joint criminal enterprise 

as opposed to extended joint criminal enterprise. The judge referenced a number of past 

decisions made by the court illustrating those circumstances for trial judges and prosecutors, 

and stated that “it is a pity that in many trials no heed is taken of what has been said”. See 

also Abbosh and Bene (NSWCCA, 2011): “it is likely that the element of confusion flowed 

from the overly complicated way in which the Crown sought to put its case”. 

Jacobs and Mehajer (NSWCCA, 2004) 

- Significance: Stated that it will sometimes be appropriate for prosecutors to simultaneously 

run arguments of joint criminal enterprise and extended joint criminal enterprise, and that 

this practice is not inconsistent with Tangye. When a joint criminal enterprise for a lesser 

crime may be proven, as may a joint criminal enterprise for the more serious crime 

committed, the prosecution may rely both upon trying to prove the joint criminal enterprise 

for the more serious crime directly and trying to prove extended joint criminal enterprise for 

the more serious crime based on the joint criminal enterprise for the lesser crime. There is 

nothing inappropriate about this approach. 

McNamara (2014): 

- Extended joint criminal enterprise contributes to overcriminalisation and stretches criminal 

responsibility beyond legitimate limits. The risk-based liability attached to extended joint 

criminal enterprise is not unique; rather, it is common to all offences involving a mens rea 

standard of recklessness. But it is only in extended joint criminal enterprise that the risk 

rationale is approached in such draconian fashion. 

- The courts (particularly the High Court) have surprisingly reticent in detailing the justification 

for extended joint criminal enterprise. The most detailed explanation comes from England, 

in Powell. In this case, Lord Steyn explains the apparently arbitrary distinction between the 

liability thresholds for primary and secondary offenders as being supported by practical 

policy considerations rather than principle. Realistically, it is implausible to prove the 

intention of all parties to a joint criminal enterprise for serious crimes such as murder, 

particularly where the crime is committed spontaneously. This would leave secondary 

parties less culpable than the party who actually committed the crime, even where there is 

no evidence that any member of the agreement was more or less likely to exceed its terms. 

Furthermore, the important policy consideration of reducing serious organised crime allows 

for more punitive measures than may otherwise be justified. Lord Hutton acknowledges the 

“manifest anomaly” of the distinction between liability thresholds for primary and secondary 

offenders, also justifying it by way of policy considerations rather than logical principle. 

- Simester and Sullivan also identify the rationale behind the draconian nature of extended 

joint criminal enterprise as recognising the dangerous nature of criminal groups (organised 

or not, spontaneous or not), as demonstrated by a range of other offences such as 

conspiracy. The rationale is one of dangerousness and risk, as well as deterrence. 

- Criticisms of extended joint criminal enterprise include those from the NSWLRC (2010), 

mentioning the “disarray” surrounding the doctrine, due to the difficulties both in 

application and principled rationale, the Weinberg Report (2012), stating that the doctrine is 

“widely regarded with disfavour”, represents an “entirely unprincipled departure from 

principle”, and fulfils its objectives “even at the expense of distorting fundamental doctrine”, 

and Kirby J on multiple occasions, observing that the doctrine suffers from “incongruent 

principles” and alters the necessary fault element in a way leading to “overbroad criminal 

liability”. 

- The two major criticisms of the doctrine are its departure from ordinary rules relating to 

fault elements of offences and the underlying concepts of culpability, and its departure from 

fault elements that ordinarily govern complicity-based responsibility such as joint criminal 

enterprise and accessorial liability. 
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- Facts: Chayna, a devout Christian, was depressed and anxious due to marital problems 

including physical and emotional abuse. She also had a poor relationship with her sister-in-

law, and her husband had threatened to take their two daughters away from her to live in 

Perth. One morning she launched a “frenzied attack” on her sister-in-law, attempting to 

strangle her and then stabbing her to death. She moved the body into the backyard and 

covered it with a sheet. That night she fatally stabbed one of her daughters in the throat, 

killing her, and left the body in the bed. Two days later, when the other daughter returned 

from a school camp, the accused killed her as well. She told police that the children were 

better off “with God”. At her murder trial, she raised defences of mental illness and 

substantial impairment. Expert evidence given by seven psychiatrists varied: two stated that 

she was suffering from schizophrenia, one from acute dissociation, and the others from 

depressive illness. Two concluded that she was not criminally responsible by reason of 

mental illness; two concluded that she was not sufficiently mentally ill but that substantial 

impairment was available; two concluded that either or both defences were available; and 

one concluded that she was fully criminally responsible, although “disturbed”, and lapsed 

into a psychotic state after the killings. The jury found Chayna guilty of murder. She 

appealed the verdict to the NSWCCA. 

- Legal Issue: Whether the jury had substantially erred in finding Chayna guilty of murder. 

- Legal Reasoning: A finding of substantial impairment was “virtually irresistible”, and serious 

concerns were expressed about the difficulty of the jury dealing with “unscientific” concepts 

contained in the legislation, and then sorting out the diverse and conflicting psychiatric 

opinions. As the accused bears the burden of proving the defence, the resulting confusion 

operates to the disadvantage of the accused. The defence was described as “ripe for 

reconsideration”. 

- Result: The appeal was allowed and a verdict of manslaughter substituted. 

- Significance: Prompted reform of the “diminished responsibility” defence, particularly 

relating to the “unscientific” concepts of the legislation and resulting confusion in juries 

interpreting psychiatric opinions. 

NSWLRC (1993): 

- Policy: Prompted by Chayna. Tentative support for retaining the defence despite the 

abolition of the mandatory life sentence for murder. The question of substantial impairment 

should not be removed from the jury and left to the trial judge, as the jury represents the 

community in issues of moral responsibility and “the inadequacies of the sentencing 

process”. The jury verdict focuses the mind of the sentencing judge on the mental 

abnormality of the offender; it allows for oral evidence (subject to cross-examination) of the 

offender’s psychiatric state; it increases the communicative power of the criminal law by not 

stigmatising as murderers those defendants whom are substantially impaired; and it avoids 

the concern that sentences would rise as sentencing judges would consider the offence of 

murder without adequately considering the mitigation of substantial impairment. 

NSWLRC (1997): 

- Policy: Final version of the report prompted by Chayna. Recommended repeal of s 23A and 

reformulation of the defence of substantial impairment (which occurred). The requirement 

of an “underlying condition” is made to differentiate from abnormalities of the mind that 

are only transitory (e.g. those which may arise in sane automatism).  

- It is vitally important that the defence be retained in some fashion, due to the importance of 

involving the community (through the jury) in making decisions on culpability, and hence 

enhancing community faith in the justice system; particularly when compared to the 

possibility of judges making the sole determination of sentence based upon substantial 

impairment, which would lead to significant unjustified community criticism. The 

communicative nature of the defence in distinguishing between murder and manslaughter 

by way of substantial impairment is vital. 
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appeal, Coulter argued that the trial judge had erred in refusing to leave excessive self-

defence to the jury. 

- Legal Issue: Whether the defence of excessive self-defence is available to a person who did 

not actually apply the force causing the death. 

- Legal Reasoning: The broad question need not be addressed in this case, due to the 

circumstances of the case. There was no evidence that gave rise to a reasonable possibility 

that Coulter believed that her conduct in participating in Ryan’s husband’s murder was 

necessary to protect Ryan. Furthermore, the notion of using a contract killing for defensive 

purposes is “both repugnant and abhorrent”. However, there was simply no evidence that 

Coulter held the requisite belief. 

- Result: Coulter’s appeal was dismissed.  

- Significance: Touches on the broad question of whether a person who did not actually apply 

the force causing the death may rely upon the defence of excessive self-defence. Also 

considers that the notion of using a contract killing for defensive purposes is “both 

repugnant and abhorrent”, but likely valid for a claim of excessive self-defence. 

Zecevic 

- Policy (Deane J dissent): “Considerations of justice militate against overruling the decisions 

in Howe and Viro [establishing excessive self-defence]…the decision in those cases reflected, 

and was expressly based upon, the ordinary perception of what is fair and just…the moral 

culpability of a person who kills another in defending himself, but who fails in a plea of self-

defence only because of excessive force falls short of the moral culpability ordinarily 

associated with murder”.  

Crimes Amendment (Self-Defence) Bill 2001 Second Reading Speech 

- Policy: “The purpose of the bill is to clarify and simplify the law as it relates to self-

defence...[excessive self-defence] is entirely appropriate when it is considered that in 

Australia we do not have degrees of murder as separate offences, and that proven unlawful 

homicide only leads to murder or manslaughter convictions being available…a person who 

honestly believes he is acting in self-defence but who uses more force than is reasonable in 

the circumstances should not be liable for murder but be liable for the lesser offence of 

manslaughter. Such a result is consistent with the values of a civilised society which upholds 

and respects the sanctity of life…there can be no circumstances where it is appropriate to 

intentionally or recklessly take a human life in the protection of property or to prevent 

criminal trespass”. 

What legislative reform, if any, would be appropriate to resolve these issues? 

- The current law has arisen out of legislative reform of the common law principles. 

- The issues arising are that there must be a nexus between the offence and the threat; that 

excessive self-defence may, in some situations, be relied upon by persons other than the 

person inflicting the lethal force; that the defence of excessive self-defence relies upon 

considerations of justice and policy consistent with modern community expectations. 

- There is likely no legislative reform required to deal with these issues; they are all suitable 

and appropriate. 

SELF-DEFENCE AND BATTERED WOMEN 

New Jersey v Kelly (US case, 1984) 

- Facts: Kelly had been married for seven years, during which she was subject to frequent 

beatings, especially when her husband was intoxicated. He threatened to kill and mutilate 

her if she every left him, and later apologise and promise to change his ways. On the day of 

the killing, the couple were walking in public when the husband, who was intoxicated, began 

to punch, choke and bite Kelly. A crowd separated them, but the husband ran towards Kelly 
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o Courts who impose a sentence of imprisonment on an offender for two years or less 

may make an order suspending the sentence for a specified period, on condition 

that they enter into a good behaviour bond. This is a 3-step process: the court must 

determine that no sentence other than imprisonment is appropriate, then 

determine the length of the prison term, and finally, if the term is not more than 

two years, determine whether it should be suspended (Blackman, NSWCCA 2001). 

Suspended sentences have been criticised for being employed where imprisonment 

is not appropriate at all, hence increasing, not decreasing, the number of offenders 

imprisoned (McInnis and Jones, 2010). The NSWLRC recommended abolition of 

suspended sentences on the basis that they are conceptually and practically flawed 

that can be either too lenient or too severe. 

SUPERVISED RELEASE 

- Probation 

o Not an actual sentence but a condition attached to a supervised release bond, 

requiring the offender to be subject to the supervision and control of the Probation 

Service. The terms of the bond usually allow the supervising officer to suspend 

supervision when appropriate. Probation lacks a formal statutory basis. If the 

conditions of the bond are breached, the offender can be returned to court to be 

sentenced for the original offence. 

- Community service orders 

o Offenders may be subject to up to 500 hours unpaid community work. The 

maximum number of hours imposable depends on the maximum term of 

imprisonment available (100 hours for 6 months or less, 200 hours for 6-12 months, 

500 hours for 12+ months). A community service order requires that the offender be 

a “suitable person for community service work”. Conditions imposed upon a 

community service order may include alcohol and drug testing or developmental 

programs. research has indicated that community service orders were not used to 

replace imprisonment, but instead fines and bonds, creating a net-widening effect as 

breaches of community services orders resulted in imprisonment (Bray, 1990). 

However, offenders given community service orders had lower recidivism rates than 

offenders given a good behaviour bond (Snowball and Bartels, 2013). 

- Intensive correction orders 

o May be issued in lieu of imprisonment where the prison sentence is up to two years. 

These were introduced in 2010 to replace periodic detention schemes. Intensive 

correction orders involve intensive supervision by NSW Corrective Services in the 

community, and involves participation in rehabilitation programs and completion of 

32 hours per month community service work.  

MONETARY PENALTIES 

- Fines 

o Most frequently used sentencing option in NSW (39.88% in Local Court and 0.19% in 

higher courts; BOCSAR, 2014). The “penalty unit” approach is used to deal with 

inflation. Fines can be imposed as an additional penalty to a good behaviour bond, 

or as an additional or alternative penalty to imprisonment for offences dealt with on 

indictment. Penalty notices (outside of court) are also used much more commonly 

than fines. Fines are arguably inequitable as they disproportionately affect the poor. 

Fine default may lead to license suspension or cancellation of vehicle registration, 

seizure of property, and community service orders. Although imprisonment cannot 

be imposed for fine default, it may be imposed for driving without a license or for 

breach of community service orders. Indirect imprisonment through fine default 

disproportionately impacts the unemployed, the young, women, and indigenous 

people. 44% of NSW magistrates responded in a survey that they sometimes or 
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