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BREACH OF DUTY 

Occurs when the defendant’s conduct does not meet the objective standard of care of the reasonable 
person. A different standard of care can be applied based on age (McHale v Watson), as age is not an 
idiosyncrasy, but not upon the mentally ill (Carrier v Bonham) or persons whom are inexperienced or 
lack knowledge (Imbree v McNeilly).  
The statutory standard of care imposed upon professionals (CLA s 5O + 5P) is the following: 
 

- If the defendant is a professional providing professional services, they are not liable in 
negligence if the manner the service was provided in was widely accepted by peer professional 
opinion as competent professional practice at the time of performance (CLA s 5O(1)). 

- The fact that multiple differing widely accepted professional opinions exist (CLA s 5O(3)), or 
the fact that peer professional opinion may not be universally accepted (CLA s 5O(4)), does 
not knock out s 5O(1). 

- S 5O(1) is knocked out if the court considers that the opinion is irrational (CLA s 5O(2)). 
- S 5O(1) does not apply to liability relating to giving, or failing to give, warnings, advice, or 

information relating to a risk of death of or injury to a person associated with the provision, 
by a professional, of a professional service (CLA s 5P). 

 
When considering a case of warning or failure to warn (the situation in CLA s 5P), a medical 
professional has a duty to warn of a material risk inherent in the proposed treatment; a risk is material 
if, in the circumstances of the case, a reasonable person in the position of the plaintiff, if warned of 
the risk, would be likely to attach significance to it, or if the medical practitioner ought to be aware 
that the subjective patient, if warned of the risk, would be likely to attach significance to it (Rogers v 
Whitaker). 
Under CLA s 5B(1), a duty of care is breached when: 

- There was a foreseeable risk of harm (objective standard) and 

- The risk of harm was not insignificant and 

- In the circumstances of the case, a reasonable person in the position of the defendant would 

have taken precautions against the risk of harm. 

Under CLA s 5B(2), in determining CLA s 5B(1)(c), the following factors (inter alia) should be 

considered (interpreted through Wyong Shire Council v Shirt): 

- The probability that the harm would occur if care were not taken (RTA v Dederer, Romeo v 

Conservation Commission) 

- The likely (maximum) seriousness of the harm for the particular plaintiff (Paris v Stepney 

Borough Council) 

- The burden of taking precautions to avoid the risk of harm (Romeo v Conservation 

Commission, Woods v Multi-Sport Holdings Ltd) 

- The social utility of the activity that creates the risk of harm (E v Australian Red Cross 

Society) 

CLA s 5C outlines some relevant principles in breach of duty: 
 

- (a) The burden of taking precautions against a risk of harm includes the burden of taking 
precautions to avoid similar risks of harm for which the defendant may be responsible. 

- (b) The fact that a risk of harm could have been avoided by doing things differently does not 
affect liability in negligence. 

- (c) Action taken after the harm occurred which would have prevented the harm from 
occurring had it been taken before the harm occurred does not affect liability in negligence. 
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THEORETICAL ARTICLES 

Bismark Paterson – No-Fault Compensation in New Zealand 

In 1974 (reformed in 2005) New Zealand adopted a no-fault compensation scheme for compensating 

medical injuries to replace medical malpractice litigation (and other negligence-related injuries). This 

has been widely regarded as a social gain in New Zealand. 

The problems with a fault-based system of compensation include the following:  

- Most injured persons do not qualify for compensation because their injuries were not 

negligently caused. 

- Negligently injured persons, especially the poor and elderly, are unlikely to sue. 

- Most lawsuits arise out of appropriate care (no negligence arises). 

- There is little evidence of a true deterrent effect in a tort-based system. 

- In a medical context, medical professionals are disinclined to assist or inform injured 

patients to make claims for damages, as they are the ones being sued. 

- Compared to a no-fault system, the legal process is extremely expensive and difficult to 

navigate for plaintiffs. 

- Compared to a no-fault system, claims are processed extremely slowly (ACC claims are 

usually processed within 3 weeks with a statutory requirement to process within nine 

months), leading to a lack of immediate compensation for injured persons. 

- The tort-based system incurs extensive administrative and legal costs (50-60% of total costs 

compared to 10% for no-fault), whereas no-fault systems can compensate many more 

victims than tort-based systems without increasing costs. 

- Compensation awards are higher and more inconsistent than a no-fault system, leading to 

judicial discretion and a great burden upon defendants. 

Under the New Zealand system, injured persons receive government-funded compensation through 

the ACC. In exchange, they forfeit their right to sue for damages relating to personal injuries covered 

by the accident compensation legislation. This prohibition is absolute (it does not only apply to 

people who are entitled to compensation and lodge claims). Though exemplary damages may still be 

sought, even gross negligence has been found to not warrant exemplary damages unless an element 

of conscious or reckless conduct arises. 

A no-fault system is not a no-accountability system. Serious breaches of medical practice are 

investigated by a Health and Disability Commissioner, who may initiate disciplinary proceedings. 

Complaints are used as an educational experience for the system to improve health services and 

advice medical professionals. 

Failures of the no-fault compensation system that the tort-based system does not have: 

- Levels of compensation are inadequate, especially for victims who are not in paid 

employment at the time of injury (often women and the elderly). 

- Compensating treatment illnesses while excluding other illnesses is inconsistent with the 

basis of a system based on compensating for actual harm. 

- The no-fault system tends to duplicate processes following an adverse event, leading to 

excessive administrative costs and time wasting. 

- After 30 years of no-fault compensation in New Zealand, no significant deterrent effect 

appears to have occurred, and hospitals are no safer than in tort-based jurisdictions.  
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CASE SUMMARIES 

Breach of Duty 

McHale v Watson 

The ratio decidendi of this case is that the age of an underage defendant can be considered in 

determining standard of care. 

The defendant Watson, aged 12, threw a piece of sharp scrap metal at a wooden post. The metal 

either missed the post or bounced off it and hit the plaintiff McHale, aged 9, blinding her in one eye. 

McHale sued Watson in trespass. 

The trial judge and the High Court ruled that the defendant should be held to the standard of care of 

a 12-year-old boy, not a “reasonable man”. Justice Kitto argued that this standard of care was 

objective, as age is not an idiosyncrasy of the defendant, but a fundamental characteristic of their 

being. Furthermore, it would be absurd to refer to “normality” as something that is identical for 

children and adults. Judgment was entered in favour of the defendant. 

Carrier v Bonham 

The ratio decidendi of this case is that the mental illness of the defendant cannot be considered in 

determining standard of care. 

The defendant Bonham was a psychiatric patient with a long history of schizophrenia who had 

escaped from a mental hospital. The plaintiff Carrier was driving a bus when Bonham jumped in 

front of the bus intending to harm himself. Carrier braked but could not avoid Bonham; Carrier 

suffered nervous shock and could not continue working as a bus driver; Carrier sued Bonham in 

negligence. 

The trial judge accepted evidence that Bonham could not foresee harm occurring to Carrier due to 

his mental illness. The High Court ruled that the defendant should be held to an ordinary standard of 

care despite this fact. Justice of Appeals McPherson argued that unlike age, mental illness is not a 

normal condition or a normal stage of development, but fundamentally an idiosyncrasy of the 

defendant. Furthermore, granting increasing liberty to the mentally ill, which is humane and 

beneficial to them, requires that they be held to the standard of care of an ordinary person as a 

matter of policy. Judgment was entered in favour of the plaintiff. 

Imbree v McNeilly 

The ratio decidendi of this case is that the extra or lesser skill of the subjective defendant cannot be 

considered in determining standard of care, even if the plaintiff is aware of that extra or lesser skill. 

The plaintiff Imbree allowed the defendant McNeilly to drive a station wagon on a gravel road while 

he sat in the passenger seat. McNeilly was aged 16 years and 5 months, had little driving experience, 

and held no driver’s license or learner’s permit. Imbree was aware of all of these facts. The 

defendant lost control of the vehicle and it overturned, seriously injuring the plaintiff. 

The High Court ruled that the defendant should be held to the standard of care of the reasonable 

man, without considering his inexperience or inability. Justices Gummow, Hayne, and Kiefel 

delivered a joint judgment arguing that the duty of care owed by any driver to other road users, 

regardless of experience, was to take reasonable care to avoid injuring other road users. Past 

authority, even overruled authority, does not provide any proposition that the knowledge of other 

road users that a driver is inexperienced in any way reduces the standard of care owed by the  
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Rootes v Shelton 

The ratio decidendi of this case is that in cases of voluntary assumption of risk of a non-obvious risk, 

the plaintiff must know of and consent to the specific risk. 

The plaintiff Rootes was an experienced water skier who was performing a difficult and dangerous 

activity known as “crossovers”, while being towed by a boat operated by the defendant Shelton. 

While doing so, he collided with a stationary boat in the water, and was severely injured. Rootes 

sued Shelton in negligence for failing to take care in controlling the boat and failing to warn him of 

the presence of the stationary boat. 

In the High Court, Barwick CJ ruled that though there were obvious risks associated with crossovers 

in water skiing, colliding with stationary boats in the water was not one of them – it was a non-

obvious risk. Hence, in order to voluntarily assume the risk, Rootes must have known of and 

consented to the risk of colliding with stationary boats in the water. As this was clearly not the case, 

no voluntary assumption of risk arose. Judgment was entered in favour of the plaintiff. 

Oran Park Motor Sports Ltd v Fleissig 

The ratio decidendi of this case is that in cases of voluntary assumption of risk of a non-obvious risk, 

the plaintiff must know of and consent to the specific risk. 

The plaintiff (respondent) Fleissig suffered physical injuries and significant brain injury when racing 

on a go-kart track owned and operated by the defendant (appellant) Oran Park Motor Sports. 

Fleissig claimed damages for negligence, on the basis that proper padding was not provided on the 

wall of the track where the injury occurred. 

In the NSW Court of Appeal, Einstein J ruled that though Fleissig was clearly aware of the general 

risks involved in go-karting, he was unaware that proper padding was not provided on the wall of the 

track, which was the specific non-obvious risk. Hence no voluntary assumption of risk arose. 

Judgment was entered in favour of the plaintiff. 

Carey v Lake Macquarie City Council 

The ratio decidendi of this case is that in cases of voluntary assumption of risk of a non-obvious risk, 

the plaintiff must not only know of and consent to the specific risk but consider the risk at the time 

that the risk was taken and still engage in the risky conduct. 

The plaintiff Carey was riding his bicycle early in the morning along a concrete pathway in a public 

park owned and operate by the defendant Council. He struck a bollard in the middle of the path, fell 

off his bicycle, and was injured. The plaintiff’s bicycle had a halogen headlight, and the bollard was 

missing its reflector tape. 

In the NSW Court of Appeal, McClellan CJ ruled that the risk of harm was non-obvious, and that the 

plaintiff did not consider the risk at the time that it was taken. Though the plaintiff knew of the 

presence of bollards in the park and implicitly consented to the risk of striking one by riding through 

the park, at the time of injury he did not consider the risk. Hence no voluntary assumption of risk 

arose. Judgment was entered in favour of the plaintiff. 
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trust them; he must be supervised with tools; he is likely to cause damage to the house if left alone; 

he needs assistance to dress and bathe and requires constant companionship; he requires annual 

hospitalisation for reassessment and monitoring of medication. The question before the court was 

whether Van Gervan’s wife, as his gratuitous carer, should be compensated based on her loss of 

earnings, or at a market rate for the care which she is offering. 

In the High Court, the majority rejected the view that the appropriate quantum of damages was the 

foregone wages by the gratuitous carer, but should instead be the market rate for the care offered. 

This is because damages in gratuitous care are awarded by reference to the loss of the plaintiff to 

care for themselves and the resultant need for care – the plaintiff does not have to show that the 

need is productive of financial loss. In some cases, the market rate may be inappropriate as a 

quantum of damages – however, it should always provide the foundation for the quantum of 

damages, without reference to the loss of earnings of the gratuitous carer. 

Non-Economic Damages 

Skelton v Collins 

The ratio decidendi of this case is twofold: (i) no damages can be awarded for pain and suffering of a 

plaintiff who remains unconscious or comatose, as they do not feel pain or suffer; (ii) damages for 

loss of expectation of life are so difficult to measure that only a “conventional sum” (a small sum) is 

appropriate. 

The 19-year-old plaintiff Skelton suffered severe brain damage as a result of the negligence of the 

defendant and was likely to remain unconscious in hospital until his death, expected within 6 

months of the trial. Damages were awarded at trial for lost wages, future hospital costs, future loss 

of earning capacity, and general damages. No damages were awarded for pain and suffering, as the 

plaintiff remained unconscious for the rest of his life. The plaintiff appealed to the High Court on the 

basis that the award of damages was inadequate. 

In the High Court, Kitto J supported the decision to award no damages for pain and suffering, and 

noted that the award of general damages must have been intended for loss of amenities of life and 

loss of expectation of life. In considering damages for loss of expectation of life, he noted that such 

damages were awarded for the objective fact that life had been shortened, not for the plaintiff’s 

awareness of this fact. He also noted that the difficulty of placing valuation on life meant that a 

“conventional sum” was appropriate (a small sum). The sum of damages was undisturbed. 

Randwick City Council v Muzic 

The ratio decidendi of this case is that in determining damages for loss of amenities of life, the 

subjective plaintiff and their lifestyle must be considered – the actual amenities being lost are 

dependent on the plaintiff, and hence so must be the award of damages. 

The plaintiff (respondent) Muzic, a keen swimmer, regularly walked from her home to the sea baths 

in Clovelly Bay, entering the water from the steps on the southern promenade. On the day of her 

accident she instead entered via the steps on the northern promenade as the southern promenade 

was closed. When she came close to the steps, she slipped on algae and fell over, suffering injuries 

including an abrasion, some bruising and swelling, and tenderness in the right wrist. Prior to the 

accident, algae had been building up on the steps for some time, and the defendant (appellant) 

Council was well aware of its dangers. Until 1997, the Council regularly removed the algae; after this  
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