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THE DEFENCE OF MENTAL ILLNESS 
 
Mental Health (Forensic Provisions Act) 1990 
 
Part 4 Defence of Mental Illness 
 
37   Explanation to jury 
If, on the trial of a person charged with an offence, a question is raised as to whether the person was, at the time 
of commission of the offence, mentally ill as referred to in section 38, the Court must explain to the jury the findings 
which may be made on the trial and the legal and practical consequences of those findings and must include in its 
explanation: 

(a)  a reference to the existence and composition of the Tribunal, and 
 
(b)  a reference to the relevant functions of the Tribunal with respect to forensic patients, including a 
reference to the requirements of this Act that the Tribunal may make an order for the release of a person 
detained in accordance with section 39 only if the Tribunal is satisfied, on the evidence available to it, that 
the safety of the person or any member of the public will not be seriously endangered by the person’s 
release. 

 
38   Special verdict 
(1)  If, in an indictment or information, an act or omission is charged against a person as an offence and it is given 
in evidence on the trial of the person for the offence that the person was mentally ill, so as not to be responsible, 
according to law, for his or her action at the time when the act was done or omission made, then, if it appears to 
the jury before which the person is tried that the person did the act or made the omission charged, but was mentally 
ill at the time when the person did or made the same, the jury must return a special verdict that the accused person 
is not guilty by reason of mental illness. 
 
(2)  If a special verdict of not guilty by reason of mental illness is returned at the trial of a person for an offence, the 
Court may remand the person in custody until the making of an order under section 39 in respect of the person. 
 
39   Effect of finding and declaration of mental illness 
(1)  If, on the trial of a person charged with an offence, the jury returns a special verdict that the accused person is 
not guilty by reason of mental illness, the Court may order that the person be detained in such place and in such 
manner as the Court thinks fit until released by due process of law or may make such other order (including an 
order releasing the person from custody, either unconditionally or subject to conditions) as the Court considers 
appropriate. 
 
(2)  The Court is not to make an order under this section for the release of a person from custody unless it is satisfied, 
on the balance of probabilities, that the safety of the person or any member of the public will not be seriously 
endangered by the person’s release. 
 
(3)  As soon as practicable after the making of an order under this section, the Registrar of the Court is to notify the 
Minister for Health and the Tribunal of the terms of the order. 
 

ELEMENTS OF MENTAL ILLNESS FROM M’NAUGHTEN’S RULES 
Must be proved on the balance of probabilities that at the time of committing the act the accused: 

1. Was labouring under such defect of reason, 
2. And the defect of reason was owing to a disease of the mind, 
3. So as, 

a) Not to know the nature and quality of the act, or, if the accused did know the nature 
and quality of the act; that 

b) They did not know what they were doing was wrong. 
 

 



• This can be raised for any crime. 
• Voluntariness is an issue here due to the mental state. 
• The defendant has the evidentiary and legal burden to prove on the balance of probabilities that they are 

insane. However, the Crown can also raise this issue and is held to the same standard of proof. 
• A successful finding of ‘not guilty by reason of mental illness’ (NGMI) will result in a special verdict 

(hospitalisation, or the like). 
• The final judgement is a legal one, not a medical one, despite the use of medical expert opinion being used as 

evidence. 
• M’Naughten’s Case [1843-1860] All ER Rep 229: “[E]very man is presumed to be sane and to possess a sufficient 

degree of reason to be responsible for his crimes until the contrary be proved  to their satisfaction, and that to 
establish a defence on the ground of insanity it must be clearly proved that, at the time of the committing of 
the act the party accused was labouring under such a defect of reason, from disease of the mind, as not to 
know the nature and quality of the act he was doing, or if he did know it, that he did not know he was doing 
what was wrong.” 

 
EXPLAINING THE ELEMENTS 
• Porter (1933) 55 CLR 182: Faced irreconcilable differences with his wife with whom he had an infant son. He 

travelled with the child from Canberra to Sydney in circumstances that suggest he had been without sleep for 
three nights. In the final interview with his wife, he seemed to have lost all control of his emotions. When she 
said that she wanted him to have nothing to do with her or the child, he hastened to obtain Strychnine (poison). 
Suggested that he knew the implications of life and death, and knew that it was wrong to an extent, due to the 
following acts. He administered it to the child, and the mother informed the police, who found him shut in his 
house, sobbing. He was about to take it himself, but the police stopped him. 

o “You are only concerned with the condition of the mind at the time the act complained of was wrong.” 
o “…State of mind must have been one of disease, disorder, or disturbance…If that existed it must have 

then been such a character as to prevent him from knowing the physical nature of the act he was doing 
or of knowing that what he was doing was wrong.” 

o “We are not dealing with right or wrong in the abstract. The question is whether he was able to 
appreciate the wrongness of the particular act he was doing at the particular time.”  

• Da-Pra [2014] NSWCCA 211: “A person does not know that what he is doing is wrong when he does not know 
that it is wrong according to the ordinary standards of right and wrong adopted by reasonable persons, or when 
he cannot reason with some modest degree of calmness in relation to the moral quality of what he is doing.” 

• Willgoss v R [1960] HCA 5: The defendant broke into a home looking for food and killed an inhabitant when 
confronted. Argued insanity and that he knew that he was mentally unstable for quite some time. Two 
psychiatrists gave evidence that he was a psychopath due to his lack of emotional empathy. Argued that he did 
not know that what he did was wrong in the emotional sense, only the cognitive/intellectual sense. It was held 
that this did not suffice the legal definition as a cognitive, subjective lack of knowledge of the wrongness of the 
act has to be proven to satisfy this defence. 

• Sodeman (1936) 55 CLR 230: Charged with the murder of a young girl and confessed that he killed three others 
similarly. Prosecution picked up on this confession and since he could remember in detail, he clearly knows 
what he is doing and implied that he knew that his acts were wrong but could not control it. The courts have 
said that it is not sufficient to satisfy a mental illness. This is better suited towards SIM. 

 
A DISEASE OF THE MIND 
• The courts want to distinguish from a healthy mind’s reaction to a set of events to an unhealthy mind’s reaction 

to a set of events, whether these events be internal or external. 
• Quote from Brown textbook pp. 854 

 
The courts have developed three guiding tests of a disease of the mind: 

1. A mental disorder which is prone to recur is a disease of the mind: Bratty; Falconer. 
2. A mental disorder arising from an external cause is not a disease of the mind: Falconer; Quick. 
3. The reaction of an unsound mind to its own delusions or external stimuli may be suggestive of 

a disease of the mind: Radford; Falconer. 



 
• Falconer (1990) 171 CLR 30: Mrs Falconer shot her husband but gave evidence of a difficult marriage with 

violence and the sexual assault of her daughters. He then assaulted her on the day of the offence. She does not 
remember anything until she is on the floor with the deceased and a gun. Claimed she was in a dissociative 
state. The court said that the psychiatric evidence that people in her state were commonly going into 
dissociative states. Looks like a malfunction of the mind so they considered insanity and created the three 
conditions that differentiate sane automatism from insane automatism (automatism from mental illness 
defence). If the following can be proved, the defendant is entitled to a full acquittal under automatism; if they 
cannot be proved, the accused is entitled to a verdict of not guilty by reason of mental illness: 
o “When an accused raises automatism and assigns some malfunction of the mind as its cause, he raises a 

defence of unsoundness of mind or insanity unless the malfunction of the mind was: 
1. Transient 
2. Caused by trauma, whether physical or psychological, which the mind of an ordinary person wold 

be likely not to have withstood and 
3. Not prone to recur. 

A malfunction of the mind other than a malfunction which satisfies those exempting qualifications amounts 
to a disease of the mind, or a mental disease or natural mental infirmity.” 

 
AUTOMATISM 

• Use this defence when voluntariness is raised as an issue by the facts. 
• Requires a sound mind reacting to external stimulus (Radford (1985) 42 SASR 266).  
• The accused bears the evidentiary burden in relation to sane automatism: Falconer (1990) 171 CLR 30. 
• There is a bit of overlap between sane and insane automatism. In that case, the three Falconer principles are 

applied. It is ultimately an issue for the trier of fact as to whether the accused was sane or insane.  
• Many of the mental illness cases touch on automatism in their judgements in distinguishing it from insane 

automatism. 
 
CASES AND CAUSES OF AUTOMATISM 
• Donyadideh (unreported, FCA, 2 August 1995): [Dissociation due to PTSD] – Iranian man convicted of damage 

to the embassy in Canberra. He was once tortured in a way that caused him to lose a testicle and led to the 
amputation of toes and parts of his foot. When he saw the symbols “the entire events of the past came to my 
mind and I found myself again that I am inside a cell and the place where I was tortured. This much I remember 
that I made a scream.” In other words, he went into a dissociative state. Given extreme circumstances of 
torture, it was allowed and his actions were considered involuntary. 

• Stone [1999] 2 SCR 290: [Dissociation from exposure to abuse: failed] – The accused stabbed his wife 47 times 
after she verbally abused him. He claims that the shock from the abuse put him in a dissociative state that 
separated his conscious will from his physical actions. The judge refused to allow the jury to consider non-
insane automatism, and he was convicted of manslaughter on the grounds of provocation. 

• Woodbridge [2010] NSWCCA 185: [Dissociation through psychological blow: failed] - Penelope was intoxicated, 
got in a car, and was driving on Pennant Hills Road and collided with other cars killing one and injuring another. 
Claimed that besides the alcohol she had a psychological blow and didn’t realise what she was doing. Court had 
to look at what a psychological blow was. Had two abusive calls from her ex-husband.  

• Singh (2003) 86 SASR 473: [Dissociative amnesia] - Singh shot and killed his wife after a history of disputes over 
contact with the couple’s two-year old child. In the second trial for murder, he raised dissociative amnesia 
caused by external stress, and was acquitted. 

• Quick and Paddison [1973] 1 QB 910: [Hypoglycaemia] – nurse at a mental hospital accused of assaulting one 
of his patients raised automatism. Injected himself with insulin, drank a large quantity of alcohol and had little 
food in his body. The Court of Appeal held that the malfunctioning of his mind was not because of diabetes but 
by external factors, so he was entitled to have automatism heard by the jury. 

• Hennesy [1989] 2 All ER 9: [Hyperglycaemia: failed] – Charged with theft of a conveyance. The defendant was 
a diabetic who had failed to take his insulin for a few days which suggested that he was not conscious of his 
actions and his awareness of what was going on was impaired. The court distinguished Quick as the present 



case did not involve an external factor to permit a defence of automatism, and the defect was due to a disease 
(better argued towards insane automatism.) 

• Sullivan (1983) 77 Cr App R 176: [Epilepsy: failed] – Long term sufferer of epilepsy beat and kicked an elderly 
friend while recovering from a seizure. Charged with inflicting GBH and raised automatism. The judge found 
that the defence amounted to insanity rather than automatism. To avoid a special verdict, he pleaded guilty to 
the lesser charge of AOABH and was sentenced to probation under medical supervision. 

• Burgess [1991] 2 WLR 1206: [Sleepwalking: failed] – Charged with wounding with intent to do GBH but claimed 
the actions were involuntary due to sleepwalking. Court held that it was an abnormality or disorder of the mind. 
Transitory, but still due to an internal factor which is prone to recur. 

• Parks (1992) 95 DLR (4th) 27: [Sleepwalking: successful] – The accused was acquitted of the murder of his 
mother-in-law and attempted murder of his father-in-law. He travelled 23km by car and attacked them with a 
knife. Evidence supported that he got on well with his in-laws. The court established that the accused was 
sleepwalking at the time, and that somnambulism is a sleep disorder rather than a neurological, psychiatric or 
other illness. Difference between Burgess and Parks is the policy implications. 

• Wogandt (1983) 33 A Crim R 31: [Concussion] – Accused charged with assaulting a rugby league referee and 
argued that he was concussed due to a heavy tackle suffered earlier in the game. The magistrate erred in 
rejecting the medical evidence supporting this claim since the evidence was admissible and relevant. The 
conviction was set aside, and a new trial was ordered. 

 
 


