
NEGLIGENCE 
 
Definition: The tort of negligence allows a plaintiff to recover compensation for a loss or injury 
caused by another person’s failure to take reasonable care. Negligence is the omission to do 
something which the reasonable man, would do (Blyth).  
 
There are three essential elements that must be satisfied in a successful negligence action:  

1. The defendant must owe the plaintiff a duty of care 
2. The plaintiff must show that the defendant breached their duty of care by falling below 

the standard of care expected 
3. The plaintiff suffered harm caused by the breach, and this harm is within the scope of 

the defendant’s liability 
 

(1) Duty of Care 
Definition: A legal obligation for the defendant to take reasonable care to avoid unreasonable 
risk to the plaintiff.  
May be:  

• A new duty of care (novel) – 1.1 
• An existing duty of care – 1.2 

 
1.1  How to Establish a Duty of Care in Novel Circumstances? 
A duty of care established in original circumstances is a question of law, and applicable to this 
class of parties thereafter. There is difficulty in prescribing an universal test due to the fact that 
characteristics are often unique to the present case, however in Caltex Refineries (Qld) Pty Ltd, 
the High Court held that the proper approach is to undertake a close analysis of the facts bearing 
on the relationship between the plaintiff and the putative tortfeasor by references to the “salient 
features” or factors affecting the appropriateness of imputing a legal duty to take reasonable 
care to avoid harm or injury.  
Reasonable foreseeability is a fundamental principle, however reasonable foreseeability of 
harm is inadequate alone to find a conclusion of duty; a close analysis of salient features is 
required Caltex Refineries 
In some cases, public policy may negate the existence of a DOC.  
 
MAIN PRINCIPLES 

Ø Neighbour principle – you must take reasonable care to avoid acts or omissions which 
you can reasonably foresee would be likely to injure your neighbour; persons so closely 
and directly affected that D should have thought of the consequences on them (general 
approach) Donoghue v Stevenson 

Ø Incremental Approach – conservative approach that looks at slowly developing new 
duties by arguing analogously from existing categories of duties Perre v Apand 

Ø Reasonably Foreseeable – objective evaluation of the views of a reasonable person in 
the position of the defendant Chapman v Hearse 

Ø Salient Features – evaluate existence of duty with regard to a non-exhaustive list of 
factors affecting the appropriateness of imputing a legal duty to take reasonable care to 
avoid harm or injury Caltex Refineries (Qld) Pty Ltd v Stavar 

o The foreseeability of the harm  
o The nature of the harm alleged  



o The degree and nature of control able to be exercised by the defendant to 
avoid harm  

o The degree of vulnerability of the plaintiff to harm from the defendant’s 
conduct, including the capacity and reasonable expectation of a plaintiff to 
take steps to protect oneself  

o The degree of reliance by the plaintiff upon the defendant  
o Any assumption of responsibility by the defendant  
o The proximity or nearness in a physical, temporal or relational sense of the 

plaintiff to the defendant  
o The existence or otherwise of a category of relationship between the defendant 

and the plaintiff or a person closely connected with the plaintiff 
o The nature of the activity undertaken by the defendant 
o The nature or the degree of the hazard or danger liable to be caused by the 

defendant’s conduct or the activity or substance controlled by the defendant 
o Knowledge (either actual or constructive) by the defendant that the conduct 

will cause harm to the plaintiff 
o Any potential indeterminacy of liability – see Police cases 
o The nature and consequences of any action that can be taken to avoid the harm 

to the plaintiff 
o The extend of imposition on the autonomy or freedom of individuals, 

including the right to pursue one’s own interests 
o The existence of conflicting duties arising from other principles of law or 

statute 
o Consistency with the terms, scope and purpose of any statue relevant to the 

existence of a duty  
o The desirability of, and in some circumstances, need for conformance and 

coherence in the structure and fabric of the common law  
Ø Public Policy Considerations – considerations of the overall good of the community 

may negate the existence of a duty of care where it might otherwise exist:   
o Active wartime operations Shaw Savill & Albion Co v The Commonwealth 
o Serious joint illegal enterprises (unless P withdraws) Miller v Miller 
o Police who should prioritise public safety over their own liability Hill v Chief 

Constable of West Yorkshire 
o Indeterminacy of Liability Hill; Michael (Police Cases) 
o Must consider in conjunction with existing DOCs in statutory contexts (relating 

to discharging of functions, powers and responsibilities) to maintain coherence 
in the law – especially where use of discretion is a key part of the job - Sullivan 
v Moody; Thompson v Connon 

 
 

Cases Facts Principles 
Donoghue v Stevenson [1932] 
AC 562 * 

The plaintiff drank part of the 
contents of a bottle of ginger beer, 
manufactured by the defendant which 
a friend had bought for her from a 
retailer. The bottle contained the 
decomposed remains of a snail which 
could be seen because the bottle was 
opaque. As a result, she suffered 
shock and severe gastro 

Þ Neighbourhood principle – 
persons so closely and directly 
affected by my act that I ought to 
have them in mind 

Þ Proximity principle – a close and 
direct relationship exists between 
victim and defendant 



Home Office v Dorset Yacht 
Company [1970] AC 1004 

Boys under supervision of Home 
Office employees were negligently 
allowed to escape and they thereafter 
caused damage to a resident’s 
property.  

Þ Incremental Approach - Argue 
common characteristics between 
the kinds of conduct and 
relationship between parties and 
previously discussed cases 

Þ Common characteristics may be 
restated more widely so as to 
capture a wider range of 
relationships but an inherent danger 
lies in imposing too much liability 

Perre v Apand (1999) 198 
CLR 180 

P grew potatoes for export. D, a 
neighbouring farm imported and 
planted contaminated potatoes and as 
a result, P was also prohibited from 
exporting their potatoes (regardless of 
whether or not they were infected)  

 

Graham Barclay Oysters v 
Ryan (2002) 211 CLR 540 

  

Caltex Refineries (Qld) Pty 
Ltd v Stavar (2009) 75 
NSWLR 649 

S’s husband worked in a refinery 
where he was regularly exposed to 
asbestos. In cleaning her husband’s 
clothing she developed a cancer a 
direct result of asbestos.  

Þ Salient Features – evaluate 
existence of duty with regard to 
factors affecting the 
appropriateness of imputing a legal 
duty to take reasonable care to 
avoid harm or injury 

Þ A non-exhaustive list 
Shaw Savill & Albion Co v 
The Commonwealth (1940) 
66 CLR 344 

SS owed a merchant ship. In 1940 it 
was travelling during WW1 amongst 
naval ships. It collided with a naval 
ship by following a navy-approved 
route as both ships did not have their 
lights on (to avoid detection). 

Naval officers engaged in wartime 
operations did not owe civilians a duty 
of care. This is because officers could 
not be concerned about a potential 
negligence case. Narrow application 

Miller v Miller (2011) 242 
CLR 446 * 
 

Miller after a night of drinking, stole 
a car. Her cousin offered to drive her 
and her sister home in the stolen car. 
The cousin drove recklessly and 
involved in a crash. Miller brings a 
case in negligence 
 

Þ Serious Joint Illegal Enterprises - 
A person may not bring a claim of 
negligence for damage arising from 
negligent acts done whilst engaged 
in a serious joint illegal enterprise.  

Þ Exception: where the plaintiff has 
taken all reasonable steps to 
withdraw from the illegal enterprise  

Þ PP - Would be illogical for  
criminal code to both penalise and 
protect criminals  

Hill v Chief Constable of 
West Yorkshire [1989] AC 53 
* 

 Þ Indeterminacy of Liability – 
difficulty in defining a specific 
class of plaintiffs to be protected is 
a factor against imposing a duty of 
care  

Þ PP- imposing a duty of care onto 
Police would be contrary to a 



higher standard of care because it 
would place undue pressure on 
Police so that they would 
potentially  take actions that limit 
their liability rather than actions 
which prioritise public safety 

Michael v Chief Constable of 
South Wales Police [2015] 
AC 1732 

M, after being assaulted by her 
husband called Police and told them 
that an urgent threat had been made. 
Technicalities meant that Police 
failed to label her case as ‘urgent’ 
and arrived at the premises after 
she’d been killed. Her family brings 
claims.  
Did Police owe a DOC to someone 
who had reported a credible threat of 
violence?  

Þ PP – significant financial 
implications arising from similar 
issues of indeterminacy of liability 
(anyone who makes a threat) 

Sullivan v Moody; Thompson 
v Connon (2001) 207 CLR 
562 * 

Children were investigated by 
medical practitioners due to 
allegations of sexual abuse. The 
doctor had to report this. They found 
positive but both fathers were 
thereafter exonerated. Did the doctors 
have a duty of care to the suspects of 
the crime?  
 

Þ Need to maintain coherence 
between civil and statutory 
obligations – where a DOC under 
negligence would contradict one 
owed under a statutory authority, 
then the courts shall not find a 
DOC to exist under negligence in 
order to maintain coherence  

Hunter and New England 
Local Health District v 
McKenna (2014) 253 CLR 
270* 

P, a schizophrenic killed a mental 
health worker when he was being 
transported back home after he was 
evaluated as being healthy enough to 
do so. M alleges that a DOC should 
have been owed to the worker.  

Þ Here, the relevant Act prescribed 
there to be a “minimum 
interference with liberty” whilst a 
DOC, if imposed, would require 
greater restraints given the 
foreseeability of risk  

 
1.2 Established duties of care 
Where courts have previously found a duty of care to exist between certain classes of parties, 
this extends to all relationships of this type in the future. Therefore, it is only necessary to 
state the type of duty and a short description.  
 
ESTABLISHED CATEGORIES OF DUTY 

Ø Duties of manufacturers and builders and others for physical injury arising from 
defective products and structures 

o Manufacturers/builders owe a duty of care to the end user to ensure that their 
product is safe to be used immediately, as intended, without the need for 
intermediate inspection by the consumer  

Ø Drivers to passengers and other road users Imbree v McNeilly  
Ø Doctors over patients Rogers v Whitaker 
Ø Occupiers and landlords of defective premises  



o In determining the liability of an occupier, the ordinary principles of 
negligence are applied as it is no longer necessary to determine the type of 
entrant.  Australian Safeway Stores Pty Ltd v Zaluzna 

Ø Duties of persons who created a situation of peril to rescuers 
o A person who creates a dangerous situation that calls for intervention by a 

rescuer, owes a duty of care to that rescuer because it is reasonably 
foreseeable that a rescuer would come, and their actions are not taken to break 
the link of causation because they are not truly voluntary  

o This applies even to the victim, if they created the dangerous situation (and 
their own injury) due to negligence Chapman v Hearse 

o Immunity in s57 but immunity is rescinded in s58  
 
CONTENTIOUS CATEGORIES OF DUTY 

Ø Duties to supervise and control plaintiffs and third parties 
Ø Over prisoners 

o Prison authorities to others – Prison authorities owe a DOC to others “at 
special risk of harm” where they have the capacity and responsibility to 
control prisoners’ behaviours Dorset Yacht. An exception arises where there is 
an indeterminacy of liability or lack of proximity (and thus diminished 
capacity to control) NSW v Godfrey 

o Prison authorities to prisoners – Prison authorities owe prisoners a DOC 
NSW v Bujdoso 

Ø Over children 
o Parents’ control over children to others – Parents have a duty to exercise 

control over their child where in the absence of such, unreasonable risk of 
injury to others may result Smith v Leurs 

o Childcare centre over children to others – owe a DOC because the risk of a 
child escaping and causing harm to others was reasonably foreseeable  

o School supervision of students to students themselves – school systems 
have a non-delegable duty of care to reasonably protect the care and wellbeing 
of students under their supervision  

Ø Over entrants 
o Occupiers over uncontrollable third parties to entrants - An occupier will 

not owe a DOC where they do not have the capacity to control a third party’s 
behaviour or entry, such as third-party criminals Modbury 

o Licensed premises over entrants to other entrants - An occupier will have a 
DOC where they have control over entry and who remains at their premises, 
possibly owing to a statutory obligation Adeels 

Licensed premises over entrants to themselves – An occupier will not have a DOC to 
protect intoxicated persons from themselves in order to maintain protection over autonomy 
Cole v South Tweed Heads Rugby League 


