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TOPIC 1 DEFAMATION: 
Defamation  

Definition Where defendant communicates to a third party, matter which lowers the reputation of P in the eyes of 
ordinary reasonable persons.  

Libel and 
Slander 

Libel: written defamation 
Slander: Spoken defamation 
 
S7 Uniform defamation laws abolished this distinction 

Establishing Defamation 

Who can 
sue? 

Living persons 
Plaintiff cannot commence an action against deceased person, deceased person cannot commence, 
continue or enforce defamation claim: Section 10. 
 
Corporations: 
S9: Corporation cannot sue in defamation, unless it is an excluded corporation 
S9(2): excluded corporations are: 

a) Not for profit organisations 
b) Employs less than 10 people and is not related to another organization 

 
S9(3): for determining number of employees, part time employees are regarded as an appropriate 
fraction of full time employees. 
 
Public bodies: 
S9(6): public bodies meaning a local government body or other governmental or public authority 
constituted by or under a law of any country 

Need for 
damage 

S7(2): The publication of defamatory matter of any kind is actionable without proof of special damage 

Limitation 
period 

S48(1AAA), limitation of actions act 1958 

 Must be bought witihin one year 

Element One The subject matter carries a defamatory imputation 

Step (1) Popular or False Innuendos 
Refers to a meaning which ordinary people would understand or infer from the words used. Meaning 
could be obtained through reading between the lines, it is implied: Evans v Johnfairfax 
 
Reports of Criminal Investigations: 
Material that merely states that P is accused or suspected of a crime, or had been investigated not 
enough for defamation: Chakravati v Advertiser Newspaper Ltd 
However, when published against a backdrop of guilt or implication, where an ordinary reader could 
impute guilt, this will be enough for defamation: Favell v Queensland Newspapers Pty Ltd 
 
Legal or True Innuendos: 
Refers to a meaning that could be construed as defamatory where a third party has access to external 
information: John Fairfax Ltd v Rivkin Identifying  
 
Defamatory imputations: 

 Test: whether the ordinary reasonable person would draw the suggested defamatory meanings 
from the words conveyed: Radio 2UE v Chesterton 

 Interpreted by hypothetical referee as though they had picked a letter up off the street with no 
prior knowledge: Haddon v Forsyth 

 
Context + Mode of the Imputation: 

 Reasonable person must take into account communication as a whole. Reasonable reader 
strikes a balance between the most extreme meaning and the most innocent, they’re not avid 
for scandal. If somewhere in the publication something diresputible is stated but is removed in 
the conclusion, bane and antidote must be taken together: John Fairfax Ltd v Rivkin 

 Mode of publication important: Radio or television show is not subject of careful scrutiny and 
attention: Amalgamated Television Services Pty Ltd v Marsden; Cornes v The Ten Group Pty 
Ltd. Transient nature of the broadcast material, and the short time span within which the viewer 
has to assess the situation, tend not to lead to lasting impressions or conclusions. Book would 
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be subjected to more scrutiny than a magazine or newspaper, particularly where they’re 
presented in sensationalist way: Rivkin 

Malinger 

  

Step Two: Determining Whether the Imputations are in Fact Defamatory 
Identified imputations will be defamatory where they lower P’s personal, social, business or professional 
reputation in the eyes of the ordinary reasonable person, or where they expose P to ridicule or cause 
others to shun or avoid P.  
 
Personal: 

 Has committed a Crime: Favell v Queensland Newspapers Ltd 

 Associated with known criminals and underworld figures and laundered ‘dirty’ money: Versace 
v Monte 

 Is a hypocrite: Thorley v Lord Kerry 

 Is treacherous/disloyal: Murphy v Plasterer’s society 

 Is an alcoholic or drug addict: Alexander v Jenkins 

 Involved in a death: Rivkin v John Fairfax 
Business reputation: 

a) did not get a job on his or her merits but only through cronyism (Evans v John Fairfax) 
b) is not fit to hold a particular office (Hawke v Tamworth Newspapers) 
c) has a shallow political commitment and is influenced by sexual partners in matters of political 

allegiance (Random House Australia Pty Ltd v Abbott) 
d) is incompetent and not qualified to hold a particular job (Baric v Doherty (1987) Aust Torts 

Rep 80-135) 
 
The ordinary reasonable person is a person who abides by societal standards, values and rules: 
Radio 2UE Sydney Pty Ltd v Chesterton. This test applies to business and personal reputation. 
Societal standards change over time.  

Step two:  Requirement that the statement disparage the Plaintiff 
Material is disparaging if D imputes characteristics or behavior of P for which P is responsible eg. 
regarding their honesty or integrity. Persons are not defamed by a statement about matters such as 
their personal appearance, gender or ethnic background. 
 
Based on blame, if you can blame someone for being a certain way and make a statement about if, it is 
likely to be disparaging. 
 
Exceptions: where disparagement not required 

 Where D is portrayed in a ridiculous light, that exposes him to ridicule: Boyd v Mirror 
Newspapers - comments made about being slow, fat and predictable and waddled onto field 
Ettingshausen v ACP – photographed in nude, Berkoff v Burchill – Imputation hideously ugly 

 Where the imputation causes D to be “shunned” or “avoided” (rapists/victims, insanity, 
infectious diseased people), however doubt is placed on this exception in Malik v McGeown, 
stigma of 21st century that rape victims or mental illness would still apply to this exception. 

 
Disparagement of business reputation: 
Same principles apply for business reputation as they do for personal: Material must lower the standing 
of the person’s business in the eyes of the ordinary and reasonable person, damage must be to 
reputation and not to business(business might be injurious falsehood where malicious): Radio 2UE 
Sydney Pty Ltd v Chesterton 
 
Example: Random House Australia Pty Ltd v Abbot & Ors 
Bob Ellis published book saying that the only reason Tony Abbott and Peter Costello joined the liberal 
party was through sleeping with the same woman, therefore degrading them as politicians = hurt 
business reputation, lowering them in the eyes of their peer politicians. 

ELEMENT 
TWO 
 

Identification of the Plaintiff 
Generally can sue if P is identifiable or reasonably identifiable from the material. 
 
Intention of writer not important: the test is: Whether reasonable persons would identify the plaintiff as 
the person defamed: Lee v Wilson 
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Identification will be established where the ordinary reasonable person would draw the conclusion the 
plaintiff is the subject of the defamatory matter by reason of the coupling of images with the matter: 
Henry v TVW Enterprises 
 
Expressly identified or subject to extrinsic factors 
 
GROUPS: 
Group members can sue if: 

a) If referred to the P as an individual: David Syme v Lloyd 
b) Refers to each member of the group because the group is small, or the circumstances give rise 

to the implication. Bjelke-Petersen v Warbuton 
 
Does not include generalized statements i.e all lawyers are thieves. 
 
Deceased Persons 
Common law rules: 

 Defamation proceedings cannot be commenced or continued against a deceased 
defendant 

 
Corporations 

 Defamation Act now modifies common law position:  s 9 Defamation Act  
 S 9(1):  a corporation can not sue unless it is an ‘excluded’ corporation w/i s 9(2), ie a 

corporation that: 
(a)  Is not for profit, OR 
(b) Employs fewer than 10 persons (part-time employees counted as an appropriate fraction) and is not 
related to another corporation 

 NB:  Section 9 does not affect cause of action by an individual employee or director:  s 9(5) 
 
Public Bodies 

 S 9 Defamation Act codifies common law: a ‘public body’ cannot sue even if it would otherwise 
fall with definition of an excluded corp. 

 A ‘public body’ is a local government body or other governmental body or public 
authority constituted by statute:  s 9(6) 

 

Element 3: 
Publication 

Publication: 
Must be shown that the material was published to at least one third party. 
 
Intention issue: 

 D liable where he intended publication, or where it was reasonably foreseeable that publication 
would occur. 

 
Examples: 

 Not foreseeable that house mate would open plaintiff’s mail: Powell v Gelston 

 Foreseeable that letter written to business address will be opened and read by office staff: 
Pullman v Hill & Co 

 Legal innuendos: P must show that the material has been published to at least one person with 
the relevant extrinsic information: Henry v TVW Enterprises. 

 
Republication: 
Person who published original material, liable for all subsequent publications. People who republicate? 
Are also prima facie liable, eg.  

 Current affairs item:   journalist, producer, and media proprietor. 
 Newspaper item:  journalist, editor, printer, proprietor, newsagent, paper boy! 

 
However, innocent dissemination is a defence to republication, more in topic 2!!! 
 
Cyber-libel 

 Ordinary defamation principles apply to defamatory statements on the internet, made by email, 
twitter etc – no special rules 

 Authority that search engines prima facie liable where link to defamatory material 
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 Trkulja v Yahoo! Inc LLC  
 Trkulja v Google Inc LLC and Google Australia Pty Ltd 

 Liability can be avoided only by establishing a defence, such as the defence of 
innocent dissemination 

 In which jurisdiction/s can P sue? 
 Each jurisdiction in which publication has occurred; ie where the material is seen, read, 

or heard. 
 These principles applied to internet publications 

 Dow Jones v Gutnick 

 
 
 
TOPIC 2 DEFENCES TO DEFAMATION: 

Justification: 

Truth If the material was true in substance, D can defend the defamation action. D will only be liable where 
material published was false: Rofe v Smith Newspapers 

s25: 
Substantially 
True 

Defined in s4: “true in substance or not materially different from the truth”. Being able to justify the gist 
or sting of the material. 
 
Examples: 

 Imputation that woman is sexually promiscuous when she has only had a few sexual partners 
is not justified as promiscuity suggests indiscriminate sexual activity: Random house Australia 
Pty Ltd v Abbott. 

 
Incorrect, immaterial details have no affect on this defence: Alexander v NE Rwy: stating in article 20 
years prison instead of 19. 

Common Sting Where two or more imputations carry the same meaning, they can be justified as a whole: Polly Peck 
(Holdings) plc v Trelford 
 
Imputations that are severable and distinct from the common sting must be justified separately: Mutch 
v Sleeman 
 
Kharshoggi v IPC Magazines Ltd 
Woman singled out one affair to defend in a defamation claim, therefore successfully defending against 
all of them since they have a common sting. Despite one of the imputations being true. 

s26: Contextual 
Truth 

Where D can prove that the publication, when taken as a whole, is substantially true and that the 
specific false imputation relied on by P has caused no further harm to P’s reputation: John Fairfax v 
Blake 
 
Applies where the contextual implications are separate and distinct from the ones P is claiming. 
Defence will be rejected where the contextual imputations would not have caused the same amount of 
damage as the false imputations: John Fairfax v Zunter 

Honest Opinion 

Fair Comment Protects statements of opinion that are honestly held by D. i.e. critics, editorials, commentary, matters 
of public interest etc. 

s31: Honest 
Opinion 

Section 31(1): 
a) the matter was an expression of opinion of the defendant rather than a statement of fact; and 

 Test: not what the defendant intended but on the construction of the material and how it would 
be received by ordinary recipient: Pervan v North Queensland Newspaper Co Ltd. Look at 
context of statement and the language used. 

b) the opinion related to a matter of public interest; and 
 Comment must be based on a matter of public interest, in the sense of being legitimate interest 

to the public: London Artists Ltd v Littler 
 Must affect people at large so that they may be legitimately interested in, or concerned at, what 

is going on: Orion Pet Products v RSPCA 
 Examples: 
 Views and conduct of current and former or aspiring public officials: Pervan v North 

Queensland Newspaper Co Ltd 
 Public activities of large corporations: Aus Broadcasting Corporation v Comalco Ltd 
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 Conduct of members of the media and of media proprietors: Kemsley v Foot 
 Conduct of sportspersons: Lloyd v David Syme 
 Generally comment must pertain to the public views and conduct of the public figure. Private 

matters would not usually be in the public interest unless it impacts on or is relevant to that 
person’s public conduct. 

c) the opinion is based on proper material 
See Section 31(5):  an opinion is based on proper material if material: 
Is substantially true; OR 
Is protected by another defence 
Section 31(6): Does not matter if some material is not proper material, provided opinion might 
reasonably be based on such of the material as is proper material 
 
s31(2): D defended if one of their employees/agents publishes material, making them vicariously liable. 
 
S31(3): applies the defence to expressions of opinion by third party commentators, i.e. editorials, talk 
back radio, letters to the editor etc. 
 
S31(4): defence defeated if opinion is not honestly held at time of publication 

Absolute Privilege: 

 Specified circumstances where the free expression of ideas is considered to be so important that 
absolute protection should be granted in expression of defamatory statements 

S27:Absolute 
privilege 

Parliamentary Proceedings: 
Matters published in the course of parliamentary proceedings  
Executive communications 
Communications by ministers and other high executive officers (but not ordinary members of public 
service) 
Spousal privilege 
 
Matters published in course of proceedings of an Australian court or tribunal 
Privilege attaches to the publications that are necessary for the effective performance of the judicial 
process and proper administration of justice 
Mann v O’Neill  
Solicitor/client 
Communications concerning actual or prospective litigation that is recognised at general law: Browne v 
Dunn 
 

Qualified Privilege 

 Based on the ‘common convenience and welfare of society’: Toogood v Spyring 
Qualified because there must be a reciprocity of interest and duty between the speaker and recipient. 
Lost if motivated by malice 

Public Interest 
QP 

Information is of legitimate public interest such that there is a duty on the publisher to publish it for the 
convenience and benefit of public: ABC v Comalco 

 political and governmental matters: Roberts v Bass 
 performance and suitability of judicial officers 
 conduct of major corporations, charities, religious organisations, 
 activities of defences forces and senior officers: Adams v Ward 

 
Dissemination to public: 

 Publication must not be too broad:  must only be to those who have a legitimate interest in 
receiving the information  

 Not sufficient that the public are ‘interested’ in the material (ie as a matter of gossip or 
curiosity) 

Aktas v Westpac Banking Corporation Ltd 
It was in public interest for banks to be accurate in the way in which they interact with customers, 
therefore they were not able to use qualified privilege defence. 

Self-Defence: If a defamatory statement is made against you, you are entitled to defend it and others with a legitimate 
interest in receiving the information: Mowlds v Fergusson (1940) 

Recipients 
Interest 

Publishing defamatory matter will be legitimate where it is required to protect the interests of a recipient 
and where D has a legal/moral duty to make it. 
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Examples: 

 Past employer giving a bad reference about employee: Kelly v partington 
 
Only needs to be published to those who have a legitimate interest, otherwise defence will fail: Guise v 
Kouvelis 

Common 
Interest 

 
Communication must be  

a) on a subject directly relating to the legitimate interests of D, and 
b) made to persons with a legitimate interest in the general subject of the communication, and 
c) made at a time when, and in circumstances where, D had legitimate cause to act in defence of 

its interests 
• SAHF v Shaw and HBA 

 

Political 
Communications 

Communications of ‘political and governmental matters’ made to the public at large are now protected 
under QP: Lange v Australian Broadcasting Corporation 
 
Elements: 

1. Defamatory publication concerns political or governmental matters, and 
Defence available where what has been published has a sufficient nexus with political and 
governmental matters. What encompasses this will depend on circumstances of case: Herald 
& Weekly Times & Bolt v Popovic 
Core of the privilege: federal, state and local political discussion 

a. Criticisms and discussion of the policies, views, performance and capacity of an MP 
and of the MP’s fitness for public office  

b. Private matters/matters of personal character not normally covered (unless relevant to 
role) 

a. Would extend to discussion of conduct of statutory authorities, e.g. Medicare, 
CentreLink 

a. Defence should also extend to discussion of the public views and conduct of others 
directly involved in wider political process 

b.  eg political lobby groups, trade union leaders, Aboriginal political leaders 
c. Does not extend to judiciary: HWT Ltd & Bolt v Popovic 

2. The publication was reasonable in all the circumstances: 
D’s conduct in publishing the matter was reasonable unless the Defendant establishes that it 
was unaware of the falsity of the matter and did not recklessly in making the publication: Lange 
Also, that 

3. Had reasonable grounds for believing the imputation was true 
4. Took reasonable steps to verify the material was accurate and did not believe it to be untrue 
5. Where practicable, had sought a response from the person defamed and published it.  

S30: Statutory 
Qualified 
privilege 

Statutory Qualified Privilege: 
 The recipient has an interest or apparent interest in having information on some 

subject; 
Section 30 in effect substitutes the test of ‘reasonableness’ for the requirement of 
reciprocity of duty or interest 

 Morosi v Mirror Newspapers Ltd [1977] 2 NSWLR 749 
No need to show a reciprocity of interest or duty 
‘Interest’ in Section 30(1)(a) defined broadly as matters of interest or concern to the 
general public. 

 Barbaro v Amalgamated Television Services Pty Ltd (1985) 1 NSWLR 30 
Note Section 30(2): recipient has ‘apparent interest’ if D believes on reasonable grounds that 
recipient has the interest 

 
 The matter is published to the recipient in the course of giving information on that 

subject, and 
was it reasonably necessary to communicate the information in order communicate the 
matter of interest? 

 Defence lost if the information is extrinsic to, or incidental to, the matter of 
public interest: Rogers v Nationwide News 

 
 The conduct of D in publishing that matter is reasonable in the circumstances. 
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Section 30(3):  non-exhaustive list of circumstances that may be taken into account, i.e. 
Extent to which matter is in the public interest 
Extent to which matter relates to the performance of the public functions or activities of 
the subject 
Seriousness of any defamatory imputation 
Extent of distinction drawn between suspicions, allegations and proven facts 
Whether in public interest that publication take place expeditiously 

 Nature of the business environment in which D operates 
 Weight courts will give to this factor?  See Rogers v Nationwide News:  

businesses should not be permitted to avoid liability on basis of economic 
viability of defaming 

 Sources of the information and integrity of sources 
 Whether P’s response published or sought 
 Steps taken by D to verify the information 

 See Rogers v Nationwide News 
 All other circumstances (“any other circumstances that the court considers relevant” 

(Section 30(3)(j))) to be taken into account. E.g. 
 whether D’s conclusions followed logically and fairly from the information 

obtained (John Fairfax publications Pty Ltd v O’Shane)  
 whether legal advice was sought before publishing (Rogers v Nationwide 

News) 
 Accuracy of the facts (HWT Ltd & Bolt v Popovic) 

 
Defence lost if actuated by malice: s30(4) 
Defence not defeated merely because the matter was published for reward: s30(5) 

Malice: QP is lost if motivated by malice. 
Malice is proven where publication is predominately motivated by improper purpose: Roberts v Bass, 
necessary to prove ill-will or animosity. 
Motive of the publisher is paramount, however if D knew that the material was false and published 
anyway is almost invariable conclusive evidence publication was actuated by an improper motive: 
Roberts v Bass 
Mere lack of belief in truth or carelessness in making statement should not infer malice: Roberts v Bass 

S33: Triviality It is a defence to the publication of defamatory matter if the defendant proves that the circumstances of 
publication were such that the plaintiff was unlikely to sustain any harm.  

 Designed to prevent claims in limited circumstances where the plaintiff is unlikely to 
suffer damage 

Innocent Dissemination 

 
 
 
 
Subordinate 
distributors 
 
 
 
 
 
 
Test 
 
 
 
 
ISP and email 
service 
providers 

A common law defence 
1. Vizetelly v Mudie’s Select Library 

Defence now enacted (with modifications) in s 32 Defamation Act 
 
Protects ‘subordinate distributors’ (SD), defined in s 32(2) as a person who: 

2. Was not the first or primary distributor of the matter; and 
3. Was not the author or originator of the matter; and 
4. Did not have any capacity to exercise editorial control over the content or publication of 

the matter. 
Object is to protect those merely involved in the ‘mechanics’ of the distribution, such as libraries, 
booksellers, newsagents, other retailers and wholesalers, postal services and printers:  s 32(3) 
 
A defence if D proves that it published matter in capacity as a SD (or an employee or agent of a SD) 
and: 

 D neither knew, nor ought to have known, that the matter was defamatory, and 

 D’s lack of knowledge was not due to any negligence on D’s part 
 

S 32 clarifies position of ISP’s and email service providers:   
not liable merely because they provide the means by which matter is transmitted or made available by 
another person over whom the provider has no effective control:  s 32(3 
 

Remedies 

Injunctions:   Interim injunctions only exceptionally awarded – concern about fettering freedom of speech 
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and public exchange of ideas 
 Only awarded where clear that material defamatory and no applicable defences 

 See Khashoggi v IPC Magazines Ltd 

Compensatory 
Damages 

General Damages: 
General damages for non-economic loss – awarded for consolation of P’s personal distress and hurt, 
reparation for harm done and vindication 
General damages capped at $250,000 (subject to indexation):  Section 35 Defamation Act 
Must be ‘an appropriate and rational relationship between the harm sustained by P and the amount of 
damages awarded’: Section 34 Defamation Act 
Section 34 requires comparisons with previous damages awards:  courts also to be mindful that a 
person’s reputation should not generally be valued more highly than loss of life or limb. 
Same principle at common law:  see Rogers v Nationwide News 

Special Damages: 
Special damages for any actual economic loss suffered, such as loss or refusal of employment, 
reduced employment prospects 

 A corporation can only recover special damages (eg loss of business).  No general 
damages, as corporation does not have feelings to hurt 

 ABC v Comalco 
Factors in mitigation of Damages: 

 Section 38 contains a (non-exhaustive) list of factors that can be taken into account in 
mitigating damages, examples being: 

  D has made an apology 
  D has published a correction 
  P has already recovered damages 
  P has brought proceedings for damages for defamation in relation to any other publication 
  P has received or agreed to receive compensation for defamation in relation to any other 

publication 
Other relevant factor: 

  Evidence of a prior tarnished reputation in relation to the aspect of character defamed 
 Chappell v Mirror Newspapers Ltd 

 

Aggravated 
Damages 

Award made where D has aggravated P’s loss by increasing the hurt, indignity and humiliation 
Aggravating circumstances include: 

 Sensationalist and exaggerated manner of publication 
 Gravity of the defamation 
 Failure to give sufficient apology: Davis v Nationwide News Ltd [2008] NSWSC 693 

D’s state of mind ordinarily not taken into account, unless P suffers more harm by knowing that D 
actuated by ill-will or spite (Section 36 Defamation Act) 
Aggravated damages can be awarded even if this would exceed the cap on damages for non-
economic loss:  Section 35(2) 
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Tort of Injurious Falsehood 

 An action on the case available where D has maliciously made to third parties a false 
representation concerning P’s goods, business, profession or property that induces the 
third parties to act in reliance on the statement, causing loss to the plaintiff 

 Available to all corps regardless of size (contrast defamation) so renewed reliance on 
injurious falsehood 

Interaction with defamation 

 Injurious falsehood is often also defamatory/denigratory, but is not necessarily so 

 See Ratcliffe v Evans 

 Radio 2UE Sydney Pty Ltd v Chesterton 

 Advantages of defamation over injurious falsehood? 

Elements 

 D makes a false statement about P’s goods, business, profession or property 

 D publishes the statement to a third party 

 D makes the statement maliciously 

 P suffers actual loss as a result of reliance by TP on the statement. 

 Ratcliffe v Evans 

 Palmer Bruyn & Parker Pty Ltd v Parsons 

 Radio 2UE Sydney Pty Ltd v Chesterton 

(a) False statement about P’s goods, 
business, profession or property 

 Typical examples: 

 Statements by competitors designed to induce P’s customers to take business elsewhere 

 Swimsure (Laboratories) Pty Ltd v McDonald 

 Statements by disgruntled customers/employee 

 Kaplan v Go Daddy Group 

(b) Publication to a third party 

 Eg an advertisement on TV; online post; statements to customers, statements to 
distributors/stockists 

 Swimsure (Laboratories) Pty Ltd v MCDonald 

(c) Malice 

 The statement must be made for a collateral or improper purpose 

 Knowledge of the falsity of the representation (or recklessness) invariably 
conclusive proof of malice 

 Swimsure (Laboratories) Pty Ltd v McDonald 

 Orion Pet products v RSPCA 

 Same test as in defamation 

 Beechwood Homes (NSW) Pty Ltd v Camenzuli [2010] NSDWSC 521 

(d) Loss to P because of reliance  
by TP 

 Must prove actual damage 
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 Seafolly Pty Ltd v Madden [2012] FCA 1346 

 though a probability of damage suffices to obtain an interim injunction 

 Swimsure (Laboratories) Pty Ltd v MCDonald 

 Examples of loss: 

 Loss of custom 

 Costs of corrective advertising 

 Also, aggravated/exemplary damages available 

Interaction with s 18 of the ACL 

 Injurious falsehood also often actionable under s 18 of the ACL, but can be 
problems with ‘trade or commerce’ requirement 

 Dataflow Computer Services Pty Ltd v Goodman 

 Orion Pet Products v RSPCA 

 Advantage of s 18 over injurious falsehood? 
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Topic 3 

 Deceit and Negligent Misrepresentation 

TORT OF DECEIT 

Elements 

 Elements of the tort: 

 D made a false representation to the P; 

 D made the statement fraudulently; 

 D intended P to believe in and rely on the false representation; 

 P was induced to rely on the representation; and 

 P suffered damage. 

 Magill v Magill (2006) 226 CLR 551 at [59],[114] 

Central requirement of fraud 

 Onus is on P to prove fraud – negligence (that is, a failure to take reasonable steps to verify the 
accuracy of the information) does not suffice 

 P must establish that D knew the statement was false or had no belief in its truth, or was recklessly 
indifferent to its truth or falsity. 

 Derry v Peek (1889) 14 App Cas 337 at 374. 

 Where fraud is alleged, ‘clear or cogent or strict proof is necessary’ 

 Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd 

 Sunland Waterfront (BVI) Ltd v Prudential Investments Pty Ltd (No 2) 

Interaction with s 18 of ACL 

 Advantages of s 18: 

 Liability is strict; unnecessary to prove an intention to deceive or negligence 

 s 18 will apply in a broader range of circumstances where liability is sought to be imposed for ‘mere silence’; ie a failure to disclose 
information 

 Disadvantages of s 18: 

 Only applies where the conduct is ‘in trade or commerce’ 

 Aggravated and exemplary damages not available 

 Musta v Astle Corp Pty Ltd 

 Contributory negligence reduces damages awarded for a contravention of s 18 but not for deceit (see s 236) 

 Standard Chartered Bank v Pakistan National Shipping Co (Nos 2 & 4) 

NEGLIGENT MISREPRESENTATIONS 

Traditional rule: no recovery 

 Indeterminacy of liability 

 Liability denied where recovery will expose D to liability ‘in an indeterminate amount for an indeterminate time to an 
indeterminate class’ 

 Ultramares Corp v Touche, Niven & Co (1931) 174 NE 441 at p 444. 

 Real concern is not the number of potential plaintiffs or size of the claims, but that D can not determine beforehand the 
number or volume of the claims (the ‘ripple effect’) 

 D must be able to calculate (at least roughly) the likely number and nature of claims 

 Perre v Apand Pty Ltd (1999) 198 CLR 180 per McHugh J 

Damage 

 P must establish actual economic loss 

 Cause of action accrues on the date the loss was ascertained or reasonably 
ascertainable 

 Commonwealth v Cornwall 
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Duty of care 

 D will owe a duty of care to P to ensure advice is accurate where: 

 D could reasonably foresee that P as an individual or as a member of an ascertainable class will suffer economic loss 

 D knew or ought to know that P is likely in the circumstances to rely upon the advice, or assumed responsibility for its accuracy, and 

 P’s reliance on the advice is reasonable. 

 L Shaddock & Assoc v Parramatta CC 

 San Sebastian v The Minister Administering the Environmental Planning and Assessment Act 1979 

 Tepko Pty Ltd v Water Board  

 Same general test applies regardless of whether the advice is requested or unsolicited. 

 San Sebastian 

 Factors that courts will take into account in determining whether to impose a duty of care: 

 The nature of the subject matter (importance of the information) 

 The circumstances in which the information is conveyed 

 Formal or informal? Oral or written? 

 Requested or unsolicited? 

 Whether D is in the business of providing advice of the kind given 

 cf MLC v Evatt (Privy Council) 

 Whether D knew of the specific purpose for which P intended to rely on the advice 

 Control of the information by D: the relative capacity of the parties to obtain the information, and whether D is the sole repository of the information 

 Whether p could have protected him/herself, or verified its accuracy in another way ie extent of p’s ‘vulnerability’ 

 The existence of a disclaimer of liability clause 

 cf Hedley Byrne v Heller 

 Whether D is skilled (or has held him/herself out to be skilled) in providing information of that kind 

 Norris v Siberas 

 Legal coherence – example interaction with defamation principles 

 Dale v Veda Information Services and Solutions Ltd 

Breach of duty 

 Refer to Mendelson p 587 

 P must prove D made the representation negligently because D: 

 remained silent when should have disclosed information (see topic 6) 

 gave incomplete or inaccurate information (see topic 6) 

 did not qualify the information to negative reliance, example by providing a warning/disclaimer 
that information should not be relied on 

Causation and remoteness 

 Normal principles apply – refer to MLL213 

 (Breach, causation and remoteness principles not examinable in MLL217) 
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TOPIC 4: KEY CONCEPTS MISLEADING AND DECEPTIVE CONDUCT 
Corporations 

S4(1) CCA Corporation means a body corporate that –  
a) Is a foreign corporation 
b) Is a trading corporation formed within the limits of Australia or is a financial 

corporation so formed; 
c) Is incorporated in a territory; or 
d) Is the holding company of a body corporate of a kind referred to in paragraph (a), (b) 

or (c)  

Foreign Corporation incorporated outside continental Australia. 

Trading A trading corporation is one which engages in trading (which in this context means the 
activity of acquiring or supplying goods or services in a commercial or business context) as a 
substantial and not merely peripheral activity: WA National Football League 
 
Hughes v Western Australian Cricket Association 
Substantial proportion of WACA”S income was constituted by gate takings and social 
recreational facilities provided to members. 
SUBSTANTIAL FUCKING ACTIVITIES TEST. 

Financial 
Corporation 

S4(!) CCA: 
Includes a body corporate that carries on its sole or principal business the business of 
banking or insurance. 
Re Ku ring gai CO operative building society (No 12) Ltd (1978) 36 FLR 134 
First Limb: 

Substantial acitivities test 
Second Limb: 

 Includes state banks in the ambit of s18. 

Natural Persons 

Section 6(3) Which extends CCA to persons engaging in conduct to the extent to which the conduct 
involves the use of postal, telegraphic, or telephonic services or takes place in a radio or 
television broadcast 
O’Brien v Smolonogov (1983) 58 ALR 107 
Jurisdiction of TPA attached to private individual who made representations of the phone 
Dataflow Computer Services Pty Ltd v Goodman 
Applied where dude sent a representation in an email 
ACCC v Kaye 
Where this provision was applied to use of the internet and radio to advertise property 
investment seminars 

Section 6(3A) Which extends the operation of the Act to contracts for or relating to the use of postal, 
telegraphic or telephonic services, or radio, or television broadcasts 
 
Natural persons will also be liable where a corporation is in contravention of these provisions, 
where the natural person has been “involved” in the contravention i.e. has knowledge of it. 

The Crown 

 Crown and the state are immune from the purview of the CCA unless the act expressly binds:  
Burgundy Royale Investments Pty Ltd v Westpac 

Section 2A CCA Binds Cth in so far as carrying on a business. 
 Corrections Corporation of Australia Pty Ltd v Cth of Australia 
2A refers toactivities undertaken in a commercial enterprise or as a going concern, whether 
or not carried on for profit. 
Tenders are not a business enterprise: JS McMillan 
 
Sections 5 and 6 can not be used to enlarge the crown’s liability: Bass v Permanaent Trustee 
Co 
State governments not in purview of 2A:  Bradken Consolidated Ltd v BHP 

Private 
corporations and  
state 
government 
instrumentatlities 

Government Instrumentalities: 
Burgundy Royale Investments Pty Ltd v Westpac Banking Corporation 
Corporation was intended to perform governmental functions and thus should be treated as 
an agent of the crown. Not intended to have any form of autonomy, its memebers are 
appointed by the govnerment, subject to governmental control and publicly funded. Therefore 
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government instrumentality:  

Meaning of in trade of commerce 

S18 ACL Only prohibits misleading conduct in trade or commerce 

S2 ACL Trade or commerce means: 
a) Trade or commerce within Australia 
b) Trade or commerce between Australia and places outside Australia 

And includes any business or professional activity 
Concrete Constructions (NSW) Pty Ltd v Nelson (1990) 169 CLR 594 
Trade or commerce refers to the central conception of trade or commerce, namely conduct 
which of itself is of a trading or commercial character. 
Therefore direction by one employee to another on a work related matter aws not in trade or 
commerce, despite being in the course of a commercial activity. 
Conduct that is not sufficiently divorced from actual or potential trading: 
 
Representation must be given in the course of a particular commercial dealing or transaction: 
PLimer v Roberts 
Plimer v Roberts: 
Not in trade or commerce, misrepresentations were not about the services or about the 
goods, but were part of the lectures themselves i.e. mispresentation were not part of the 
promotion for the organizing body. 

One off 
transactions 

Representations by a private individual in a connection with the sale of a private asset such 
as a home or a car will not ordinarily amunt to conduct in trade or commerce: O’Biren v 
Smolonogov. 
However, if the individual is selling a business asset, the transaction potentially comes within 
the purview of the TPA, even though it is only an isolated activity: Bevanere Pty Ltd v 
Lubidineuse 

 

Professional 
Services 

Promotion of a professional service for a profit is clearly conduct that occurs in trade or 
commerce: Nixon v Slater & Gordon (2000) 
 
Distinction: 
False statements made n the course of promotion of professional services: clearly a 
commercial activity 
False statement made in the content of advice: Falls outside of what is trade or commerce. 
 
However, the definition of trade or commerce now includes professional activities, therefore 
content is now liable. However there must be a limit on this, for example statements by legal 
counsel to a court, not in trade or commerce, despite being a professional service: Little v LIV 
(No 3) [1990] VR 257 

Statements 
regarding 
employment 
conditions 

Representations made to existing or prospective employees in the course of negotiating their 
employment contract are capable of compromising conduct in trade or commerce: Patrick v 
Steel Mains Pty Ltd (1987) 77 ALR 133 (HC) 
Correctness doubted, recruitment is a HR matter therefore not trade or commerce: Martin v 
Tasmanian Development and Resources. (lower court) 

Political 
statements 

Policy statements by government ministers, even those that influence trade and commerce, 
are made in relation to trade or commerce and are not part of it: Unilan Holdings Pty Ltd v 
Kerin. Therefore governments not keeping their word is not actionable. 
Influencing public opinion, or lobbying the government to protect business interests not in 
trade or commerce: Robin Pty Ltd v Canberra International airport Pty Ltd 
Statements directed to electors by candidates for election to a company’s board are not in 
trade or commerce, even though they are made in connection with trade or commerce in 
impacting the business: Yates v Whitlam (Contrast with NRMA) 

Intersection 
with the 
commercial 
activities of 
others: 

Suggestion that the notion that conduct is in trade or commerce where it interferes/intersects 
with the commercial relations between the applicant and its customer suppliers 
 
NRMA Ltd v Yates (1999) ATPR 41-721 
Statements promoting the business of another are arguably in trade or commerce.  Director 
of corporation seeking re-election made representations about what was best for corporation. 
(Contrast with Yates v Whitlam above.) 
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Obiter: Houghton v Arms [2006] HCA 59 
Statements made by a third party made designed to encourage others invest, or continue to 
invest in a trading entity may be in trade or commerce. 
 
Robin Pty Ltd v Canberra International Airport 
Observations made by a detached bystander with no commercial connection could not be 
made in trade or commerce. 
 
Robin can be distinguished because cases like Yates, Meadow gem and sunearth homes 
where conduct was directed at actual or potential customers of the business, therefore more 
likely to influence the business.  Whereas Robin  conduct was not specifically directed at 
customers of robin.  
 
Dataflow  Computer Services Pty Ltd v Goodman 
Conduct was of a bystander commenting on others engaged in trade or commerce on which 
others were engaged, rather than being in trade or commerce. 

Corporations 
and their 
employees 

Corporation will be liable for the employee’s misleading conduct 139B(2) CCA: conduct of 
employee is congruent with conduct of corporation. 
Employee generally not liable unless they’re knowingly involved in the misleading conduct. 
Employee will be liable where they are knowingly involved in the misleading or deceptive 
conduct. 
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TOPIC 5: The Nature of Misleading Conduct 
Section 18 ACL (1) A person must not, in trade or commerce, engage in conduct that is misleading or deceptive, or is likely 

to mislead or deceive. 

(2) Nothing in Part 3-1 (which is about unfair practices) limits by implication subsection 1.  

 

Introduction  

 Extends to things like pre contractual negotiations, class actions covered by the ACCC, and other consumer groups. 
Now clear that business competitors can bring proceedings for a contravention of s 52 [s 18]:  see, example, 
Hornsby Building Information Centre Pty Ltd (1978) 140 CLR 216 and Parkdale Custom Built Furniture Pty Ltd v 
Puxu Pty Ltd (1982) 149 CLR 191.   
 

The Nature of the Prohibition 

Meaning S18 prohibits conduct that leads or is likely to lead into error the person or persons to whom it is directed. Likely in 
this context means a real or not remote chance of possibility: Global Sportsman Pty Ltd v Mirror Newspapers Pty Ltd 
 
Intention is irrelevant: S&I Publishing Pty Ltd v Australian Surf Life saver Pty Ltd. Strict liability offence. Misleading 
does not carry the connotation of bad faith or fault: Parkdale. If there is intention most certainly will ve found to be 
misleading or deceptive: S&I Publishing Pty Ltd v Australian Surf Life Saver Pty Ltd. 

Evidence Conduct determined to be misleading or deceptive objectively on the basis of all the surrounding circumstances i.e. 
court will accept evidence by customer who have been misled, it is persuasive and not determinative: Parkdale 
General Rule: Courts will not admit evidence by prospective customers that they were likely to have been misled by 
the respondent’s conduct: Interlego AG v Croner Trading Pty Ltd (1992) 39 FCR 348. 
 
Survey evidence is admissible on the same grounds as direct testimony. Potentially admissible where it does to the 
question of whether consumers were actually misled (but not where it shows only that they would have been misled): 
Interlego AG v Croner Trading Pty Ltd. 
 
Conduct directed toward specific individual, evidence by that individual of actually being misled will be persuasive, 
not determinative. Pre-contractual shit. 

The Benchmark: The 
Target Audience 

Deceptive conduct tested by reference to the persons to whom it is intended to be directed and those to whom it 
could reasonably be anticipated that it would be direct: Campomar Sociedad Limitada v Nike International Ltd.  
 
Judged by ordinary reasonable person in the applicant position: Campbell v Backoffice Investments Pty Ltd 

 Circumstances and context of the questioned conduct relevant. 
 
Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 

 Purchasers were sophisticated and intelligent, with considerable business and property investment 
expertise. 

 
Mass marketed product: relevant audience will usually be a class of actual or potential consumers of the product: 
Siddons Pty Ltd v The Stanley Works Pty Ltd. Only that section of the public would be misled. 
Reasonable person not particularly well-educated, intelligent or well-informed, but is not unusually stupid: 
Campomar Sociedad, Limitada v Nike International Limited. 
 
ACCC V TPG Internet Pty Ltd [2011] FCA 1254 
The advertisement is directed to the public at large, the class will be very diverse and will include those who are not 
particularly astute, well-educated, or well-informed. 
 
Campomar Sociedad, Limitada v Nike International Limited the High Court (at p 50-347) endorsed a statement by 
Gibbs J in Puxu that s.52 [s 18] did not operate for the benefit of persons ‘who failed to take reasonable care of their 
own interests’.  Thus, in some circumstances at least, a ‘reasonable consumer’ might be expected to take steps to 
protect her own interests, including seeking further information from third parties. 

Surrounding 
Circumstances 

Must examine the whole of respondent’s conduct and surrounding circumstances to determine if conduct is 
misleading or deceptive: National Exchange Pty Ltd v ASIC (2004) ATPR 42-000. 
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Mode + context relevant: 

 Reasonable person must take into account communication as a whole. Reasonable 
reader strikes a balance between  the most extreme meaning and the most innocent, 
they’re not avid for scandal. If somewhere in the publication something diresputible is 
stated but is removed in the conclusion, bane and antidote must be taken together: 
John Fairfax Ltd v Rivkin 

 
Mode of publication important: Radio or television show is not subject of careful scrutiny and 
attention: Amalgamated Television Services Pty Ltd v Marsden; Cornes v The Ten Group Pty 
Ltd. Transient nature of the broadcast material, and the short time span within which the viewer 
has to assess the situation, tend not to lead to lasting impressions or conclusions. Book would 
be subjected to more scrutiny than a magazine or newspaper, particularly where they’re 
presented in sensationalist way: Rivkin. 
 
General Rule: less expensive the item the less time consumers are likely to be expected to evaluate the conduct: 
Siddons Pty Ltd v The Stanley Works Pty ltd 

Conduct causing 
confusion or 
uncertainty 

General Rule: conduct must more than merely cause confusion or uncertainty as to the source of products, it must 
actually lead the person to whom it is directed to an erroneous conclusion on the source of the products: McWIlliams 
Wines Pty Ltd v McDonald’s System of Australia Ltd 
 
Get ups: Presenting a similar item with a similar brand name to another product. 
Will only be a contravention if a trader seeks to increase its market share by deliberately presenting its product in 
such a way as to be confused with another product of good reputation. Must be intention here, fucking confusing re 
above. 

Causation: 

 Two Steps: 
Necessary for applicant to establish that she was led into error by misleading or deceptive doncut on the part of the 
respondent, and not by the conduct of a third party or by the applicant’s own erroneous assumptions. 
He was induced by the conduct to act to their detriment 

Erroneous 
Assumptions 

Necessary to establish misleading and deceptive conduct of the respondent caused error of plaintiff. Where P 
erroneously assumes and is leads himself into error, s18 will not be contravened: McWilliams. 
 
Parkdale: 
Respondent copying design of applicant’s furniture was not misleading or deceptive in the circumstances. 
Surrounding circumstances: suite was clearly labeled in accordance with common practice of trade, expensive: 
causes purchaser to check label, therefore correcting any assumption consumer had. Therefore, making only the 
erroneous assumption leading people into error. If label is removed by person other than respondent, still not liable.  
 
Confirmed in Campomar Sociedad, Limitada v Nike International Limited. Assessing the reaction of the reasonable 
consumer. 

Inducement Loss or damage is recoverable under ss82 or 97 where the conduct was a cause of P’s loss, does not have to be the 
sole or even the predominant cause: Henville v Walker 
General principle: Failure by applicant to make reasonable investigations into respondents claim is not relevant to 
s18 liability: Argy v Blunts and Lane Cove Real Estate Pty Ltd 
A failure by the plaintiff to take reasonable steps to investigate the claims will now reduce the amount of damages 
available under s 236 of the ACL:  s 137B of the CCA.   

Disclaimer Clauses: Reasonable Person look to Target Audience Section. 

ESSENTIAL Do not amount to a defence per se.  Does not oust s18: Henjo Investments Pty Ltd v Collins Marrickville Pty Ltd 
 
However, Campbelly Backoffice investments, disclaimers may Negate the effect of what may be construed as 
misleading or deceptive conduct, and may be a factor the court will take into account as to whether P was induced 
into acting to their detriment. 

Negating Misleading 
or Deceptive conduct 

The clause must be prominent, clear and specific (directed to actual representation), and bought to the attention of 
the applicants before relying on the conduct: Miller v Brittall Croft (Thomas) LLC (2000) ATPR 41-792. Therefore 
general clauses do fuck all. 
 
Example: Butcherv Lachlan Elder Realty Pty Ltd 
Real estate agent distributed flyer with clause directed at information in flyer and its reliability, then said interested 
parties should make own inquiries. Info on flyer was incorrect. HC found that this negated misleading conduct. 
However, disclaimers are not decisive as they also held, they’re of some significance. Look at surrounding 
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circumstances: Butcher was an expert property developer and had means of finding out relevant information.  
Reasonable person. 

Lack of Inducement Disclaimer clauses might be a factor which the court takes into account in  determining that the misleading conduct 
was not relied upon by the applicant. 
 
Example: Keen Marr Corp Pty Ltd v Labrador Shopping Centre ATPR 46048 
Court used disclaimer as a factor in finding inducement was not present. All the circumstances must be takein into 
account. 
 
High Court: Campbell v Backoffice Investments Pty LTd [2009] HCA 25 
Reliance on pre-contractual representations is one of fact not law. Reasonable person in all the circumstances. 
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 Topic 6 
 Conduct which might be misleading or deceptive 

 
Non-disclosure/silence 
 

 In what circumstances is there a duty to disclose information relevant to the 
transaction that would influence the position of the other party? 

 See, eg, Demagogue Pty Ltd v Ramensky 
 Costa Vraca Pty Ltd v Berrigan Weed and pest Control Pty Ltd 

 Starting point: no obligation to disclose even though might know that the other 
party would consider the information important to the decision making. 

 ‘Mere silence’ does not contravene s 18 
 See, eg, Software Integrators v Roadrunner Couriers 

 
 Exceptional cases where a duty to disclose arises: 
 The provision of incomplete information 
 The failure to disclose a change of circumstances 
 Where P has a ‘reasonable expectation’ of disclosure. 
 Software Integrators v Roadrunner Couriers 
 Ultimate test: Was the conduct m or d, judged in the light of all the 

circumstances, including acts, omissions, statements or silence. 
 Demagogue Pty Ltd v Ramensky per Gummow J 
 Johnson Tiles Pty Ltd v Esso Australia Ltd 

 
Incomplete information 
 

 A failure to mention a qualification, the absence of which makes an absolute 
statement m or d. 

 Henjo Investments v Collins Marrickville 
 General Newspapers Pty Ltd v Telstra Corporation 
 The further information must genuinely clarify the situation for the reasonable 

person 
 Fraser v NRMA Holdings 

 
Changed circumstances 
 

 Liability where D fails to disclose changed circumstances 
 Jones v Dumbrell 
 HCF v Switzerland Australia Health Fund 
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Reasonable expectation of disclosure 
 

 Did P have a reasonable expectation that disclosure will be made? 
 Ultimate question is whether, in all the circumstances and looking at D’s conduct 

as a whole, including acts, omissions, statements or silence, the conduct is m or d. 
 Demagogue Pty Ltd v Ramensky 
 Costa Vraca Pty Ltd v Berrigan Weed and Pest Control Pty Ltd 
 Noor Al Houda Islamic College Pty Ltd v Bankstown Airport Ltd 
 Whitaker v Paxad Pty Ltd 
 vs 
 Rhone-Poulenc Agrochimie v UIM Chemical Services 
 Johnson Tiles Pty Ltd v Esso Australia 

 
Commercial transactions 
 

 ‘Where parties are dealing at arms length in a commercial situation in which 
they have conflicting interests, the fact that one party is aware of information 
that would cause the other to take a different negotiating stance does not of itself 
impose an obligation of disclosure.’ 

 Lam v Ausintel Investments Australia Pty Ltd (1990) 97 FLR 458 at 
475 

 See also Miller v BMW Australia 
 Common assumptions and practices established between parties or in the 

particular trade, profession or industry will be relevant ‘circumstances’ 
 

 Cf cases involving an inexperienced commercial party: 
 Noor Al Houda Islamic College Pty Ltd v Bankstown Airport Ltd 

 
 Authority that P must show D deliberately withheld the information 
 Section 2(2)(c) of the ACL [formerly s 4(2)(c) of the TPA]: engaging in conduct 

includes refraining to do an act (otherwise than inadvertantly). 
 Rhone-Poulenc Agrochimie SA v UIM Chemical Services 
 Costa Vraca Pty Ltd v Berrigan Weed and Pest Control Pty Ltd+ 

 But is it always necessary to prove a deliberate withholding? 
 Authority that deliberate withholding not necessary where silence merely one 

element of the m or d conduct 
 Johnson Tiles Pty Ltd v Esso Australia Ltd per Merkel J 
 Noor Al Houda Islamic College Pty Ltd v Bankstown Airport Ltd 

(2005) 215 ALR 625 
 Charles Lloyd Property Group Pty Ltd v Buchanan [2012] VSC 148 

 Tf important considerations are: 
 (a) Was the non-disclosure deliberate? 
 (b) Did the topic arise during contract negotiations? 
 (c) Are the parties on an equal footing negotiating a commercial 

transaction? 
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Puffery 
 

 Superlatives or hyperbolic statements – evident exaggerations/sales talk unlikely to be 
taken seriously 

 Lowe v Mack Trucks Australia Pty Ltd 

 Lymquartz Pty Ltd v 2 Elizabeth Bay Road Pty Ltd 

 But always a question of fact in each case whether the reasonable person would be misled 

 ACCC v Kaye [2004] FCA 1363 

 
Literal truth 
 

 Statement that is literally true will contravene s 18 where it conveys a secondary false 
meaning 

 Henjo investments Pty Ltd v Colllins Marrickville Pty Ltd 

 Use of D’s actual name can be misleading or deceptive where suggests a false representation with another person or 
business 

 Bridge Stockbrokers Ltd and Moore v Bridges Stockbrokers Ltd 

 
Relaying information 
 

 General rule: agents liable even though merely passing on information from 
another 

 BUT Defendant does not breach s. 18 merely by passing on information supplied 
by another where: 

 In the circumstances it is apparent that D is not the source of the 
information, and 

 D expressly or impliedly disclaims any belief in its truth or falsity. 
 Saints Gallery v Plummer (implied disclaimer) (paintings) 

 
 Butcher v Lachlan Elder Realty Pty Ltd (express disclaimer) 

 ‘Contrast John G Glass Real Estate v Karawi Constructions 
 

 See also, in advertising context, Google Inc v ACCC [2013] HCA 1 (Topic 7) 

 
Future statements 
 

 Statements about a future matter can be m or d, example: 
 A forecast or prediction, 

 Eg ‘the value of houses in this area will increase’ 
 ‘The share market is going to rise’ 

 
 A statement as to future intention or promise of future performance 

 Eg ‘the developer will provide a shop in the suburb’ 
 ‘You will be given a permanent job within the company’ 
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 A representation does not lose its character as a representation about a future 
matter merely because it is expressed as a present belief or opinion based on 
existing facts 

 See the discussion in Sykes v Reserve Bank of Australia 
 

 Global Sportsman Pty Ltd v Mirror Newspapers; James v ANZ Banking Group: 
                A) Mere fact that representations about future events or conduct do not 

come to pass does not amount to a contravention of s. 18 
                B) Section 18 is breached where there is a false rep of fact 
                C) A statement as to the future ordinarily conveys two factual reps : 
                                 A rep that D honestly holds that state of mind, and 
                                 A rep that D has a reasonable basis for holding that state of mind 

 
 D will contravene s. 18 where: 

 D does not honestly believe in the prediction or forecast, or does 
not intend to act in the way represented, and/or 

 D has no reasonable grounds for believing in the prediction or 
forecast, or for believing it will be possible to act in the way 
represented. 

 See, example, Sykes v Reserve Bank of Australia 
 ACCC v Henry Kaye 

 
 

 
Future matters – s 4 of the ACL [formerly s s 51A of 
the TPA] 
 

 Section 4 contains an evidentiary provision: 
 S 4(1): where a corporation makes a representation with respect 

to any future matter, and the corporation does not have 
reasonable grounds for making the representation, the 
representation shall be taken to be misleading. 
 

 Reflects existing common law principles 
 S 4(2): A corporation that makes a representation about a future matter will be 

deemed, in the absence of evidence adduced to the contrary, not to have had 
reasonable grounds for making the representation 
 

 Onus is on D to adduce evidence to discharge the statutory presumption that no 
reasonable grounds 

 Applies to respondents who are liable as accessories 
 Contrast Quinlivan v ACCC 

 
 Previous debate regarding effect of s 51A: 

 Some cases argued s 51A reversed the legal or persuasive onus of proof (see, 
eg, ACCC v Danoz Direct) 

 Others argued s 51A merely required the corporation to establish some evidence of 
reasonable grounds (McGrath v Australian Naturalcare Products) 
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 See now s 4(3)– subs-s(2) does not: 
 (a)have the effect that , merely because such evidence to the 

contrary is adduced, the person that made the representation is 
taken to have had reasonable grounds for making the 
representation, or 

 (b) Have the effect of placing on any person an onus of proving that 
the person who made the representation had reasonable grounds 
for making the representation. 

 resolves the debate in favour of McGrath approach. No reversal of the legal 
onus of proof, but D must adduce evidence of the reasonable grounds of the 
statement. 

 
 S 4 not the only means of establishing a breach of s 18 
 Now made clear in s 4(4): 

 
 ‘Subsection (1) does not limit by implication the meaning of a reference in this Schedule to: 

 (a) a misleading representation; or 
 (b) a representation that is misleading in a material particular; or 
 (c) conduct that is misleading or is likely or liable to mislead; 

 and, in particular, does not imply that a representation that a person makes with respect to 
any future matter is not misleading merely because the person has reasonable grounds for 
making the representation. 
 

 Ultimately, the question is whether the rep is m or d in all the 
circumstances 

 Wheeler Grace and Pierucci v Wright 
 Bowler v Hilda Pty Ltd 

 An absolute prediction that is m or d without qualification, or 
 A failure to disclose risks that the event might not come to pass, 
 will contravene s. 18. 

 
Expressions of opinion 

 

 An expression of opinion will contravene s. 18 where D did not honestly hold the 
opinion or had no reasonable basis for it, or failed to appropriately qualify. 

 Where the opinion is professed to be an expert opinion, it will ordinarily convey 
the rep that it is honestly held on rational grounds involving an application of a 
reasonable degree of professional skill and care 

 RAIA Insurance brokers v FAI General Insurance 
 Thompson v Ice Creameries of Australia Pty Ltd 

 
Negligent advice 

 

 Negligent advice will contravene s. 18 where: 
 A representation of fact is breached. 

 Lack of honest belief or reasonable grounds for the advice 
 Warnock v ANZ Banking Group Ltd 
 Multiplex Constructions v Amdel 
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 Travel Compensation Fund v Tambree 
 Advisor has failed to attach appropriate qualifications to the advice 

 HTW Valuers (Central Qld) Pty Ltd v Astonland Pty Ltd [2004] HCA 
54 

 Negligent legal advice contravenes s 18 
 
 
 

 
Contractual promises 

 

 Breach of a warranty as to existing fact contravenes s 18 

 Accounting Systems 2000 (Developments) Pty Ltd v CCH Australia Ltd 

 Campbell v Backoffice Investments Pty Ltd 

 

 Where promise is as to future matter, s 4 applies 

 s 18 not contravened merely because D does not fulfil the promise. 

 P must show a breach of an implied representation of fact – a representation that 
intends to fulfil promise and has present ability to do so 

 

 D will contravene s. 18 where D did not honestly intend to fulfil the promise or was not able 
to fulfil the promise. 

 Futuretronics International v Gadzhis 

 Carter v Delgrove Holdings Pty Ltd 

 Entry into a contract does not represent to TP’s that P will honour contract in all 
circumstances or that P believes contracting party has capacity to perform 

 Effem Foods Pty Ltd v Lake Cumbeline Pty Ltd 

 
Defamation 

 

 Some defamatory comments also breach s 18 – see eg, Nixon v Slater & Gordon 

 

 BUT 2 limitations on s 18: 

 
 

 Trade or commerce requirement 

 Eg Orion Pet Products v RSPCA 

 protection for ‘information providers’ under s 19 of the ACL 

 
Section 19 of the ACL 

 

 Provides an exemption from liability under s 18 
 Who can take advantage of the defence? 
 ‘information providers’: 
 A person who ‘carries on a business of providing information’: s 19(5) 
 Specific reference to tv and radio broadcasters 
 Also extends to magazine and newspapers proprietors 
 Internet media providers 
 Better view: individuals such as journalists, reporters, producers are covered 

 Bond v Barry [2008] FCAFC 115 
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 Examples of publications protected: 
 News stories 
 Current affairs shows 
 Editorial statements 
 Media commentary 
 Publications excluded from the operation of s 19 include: 
 S 19(2): Advertisements 
 S 19(3): publications in connection with the supply of goods or services, or the 

promotion thereof (‘publicised goods and services’) by the information provider 
if: 

 the publicised goods or services were of a kind supplied by the 
information provider, or a corporation related to the information 
provider, or 

 Eg false claims as to cost/benefits of placing ads 
 Eg competitions designed to increase circulation: see ACCC v 

Nationwide News 
 the publication was made on behalf of, or pursuant to a contract, arrangement or 

understanding with, a person who supplies goods or services of the same kind as 
the publicised goods and services, or 

 the publication was made on behalf of, or pursuant to a contract arrangement or 
understanding with, a body corporate that is related to a body corporate that 
supplies goods or services of the same kind as the publicised goods or services. 

 Eg ‘news’ story about a new product/entrant to market 
 Unnecessary to show information provider had a commercial interest in the 

arrangement 
 ACCC v Channel Seven Brisbane 

 S 19(4) same re 19(3) in relation to publicised interests in land 
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TOPIC 7: ADVERTISING 

General Principles 

General Same shit from topics 4 and 5. An Advertisement will be misleading or deceptive if in all the circumstances it would 
lead the relevant members of a target audience into error. 

Target Audience Not misleading or deceptive where the reasonable member of the target audience would not be led into error, even 
though a different target audience might be: Campomar Sociedad Limitada v Nike International Limited (2000) 202 
CLR 45.  
Important to carefully define target audience, as they will determine whether the advert is misleading or deceptive: 
honey v Australian Airlines Ltd. 
Target audience may be comprised of a wide range of people, nothing in campomar to prevent the court from testing 
advert on a subclass of the public likely to be misled as the diversity of the target audience may encompass 
inexperienced purchasers unaware of selling customs.  
Refer to topic 4 for the characteristics of ordinary and reasonable people to judge the target audience, as the target 
audience may be large and diverse full of people from all demographics and intelligence: ACCC v TPG Internet Pty 
Ltd 

The Entirety of the 
Advertisement and 
the Context 

The claim alleged to be misleading or deceptive should not be looked at in isolation: the entirety of the advertisement 
must be examined to determined whether it is misleading or deceptive overall: Tobacco Institute of Australia v 
Australian Federation of Consumer Organisations 
Example: 
ACCC v Cadbury Schweppes Pty Ltd 
Respondent’s packaging on its fruit flavoured cordials was held to be misleading because of the inclusion of a 
pictorial image of a real fruit on the label was considered to be misleading as it created the immediate and false 
representation that real fruit was included in the mixturree. However, on careful analysis a consumer would realize 
there was no fruit in the mix, but because the thing was cheap consumers would not be heavily critiquing how much 
fruit went into the process. Therefore misleading yo. 
ACCC v Boost Tel Pty Ltd [2010] FCA 701 
Boost tel sold phone cards, advertised through flyers. On the otherside of flyer was terms and conditions in small 
print.  Analysis of target audience found that most people who would use phone cards would be emigrants and 
tourists of whom English was not their first language, therefore would not read flyer like a binding contract and would 
not examine fine print. Given the prominence of the desireable charge rates on the front page, the reasonable 
consumer would be misled by this document. 

 ’Any purported corrective or qualifying information must be sufficiently clear and sufficiently prominent if it 
is to prevent an inaccurate primary message from being misleading or likely to mislead: Medical Benefits 
Fund of Australia Ltd v Cassidy (2003) 135 FCR 1 

The degree of prominence required to dispel a false dominant message increases with its potential to mislead: 
ACCC v Signature Security Group [2003] FCA 3 
’Any purported corrective or qualifying information must be sufficiently clear and sufficiently prominent if it is to 
prevent an inaccurate primary message from being misleading or likely to mislead: Medical Benefits Fund of 
Australia Ltd v Cassidy (2003) 135 FCR 1 at [37] (“MBF”); 
Television Advertisements: MBF 
Corrective information must appear in the same prominence as the dominant message, must be in reasonable 
proportion to each other. The corrective information is not spoken and it appears in a visual context that means it is 
unlikely to be noticed by a casual but not overly attentive viewer. Both the voiceover and the main on-screen words 
and graphics state the dominant message with a prominence that far outweighs the corrective information. 
Newspaper Advertisement: MBF 
T]he corrective information in the main body of the advertisement is in a font which is much smaller than, and is 
overshadowed by, the large coloured words and graphics of the dominant message. While readable it is much less 
conspicuous, and a reader that does not read the advertisement closely is unlikely to notice it. Even if he or she 
does notice it, because it tends to contradict rather than qualify, it is unlikely to be taken in by the reader so as to 
correct the false impression of the dominant message. The corrective information in the fine print section is even 
more unlikely to come to the attention of the ordinary or reasonable consumer, as he or she will not read the 
advertisement like a contract.’ 
Disclaimer: 
Sufficiently prominent disclaimer will be effective in negating any confusion about product. 

Nature of the 
Product 

consumers would not be expected to apply the same level of critical analysis to claims made in respect of 
inexpensive everyday items as they would to claims made in respect of expensive, one off, purchases:  Parkdale 
Custom Built Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 191 
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Advertisements using similar names, designs or ‘get up’ 

General Advertisements which use a branding (label, logo, design for business or product) will contravene s18 where 
consumers will be misled into believing there was an association between the product or businesses. 
Courts will look for some form of connection representation (looks to be associated) between respondent and 
application.  

 As a part of this applicant must have a sufficiently established reputation in the relevant jurisdiction, that 
consumers are aware of and be led into error, awareness is key otherwise they would not be led into error. 

 
Example: Winnebago Industries Inc v Knott Investments Pty Ltd (No 2) [2012] FCA 785 
Date at which reputation of the applicant is to be assessed is the date at which the respondent commenced conduct 
that Is alleged to contravene act. 
In this case had the applicant acquired a reputation in 1982 (date respondent started selling vehicles under the same 
name as American company).Applicant did not begin exporting until 2010, however had a reputation in USA, UK, 
Europe and Canada. They had acquired same reputation in Aus, as many Aussies would travel overseas and 
become aware of this vehicle and company, moreover their were tv advertisements and newspaper and magazine 
advertisements and also movies with Winnebagos in them. Therefore satisfied that reputation existed in Australia. 
S18 in regard to this passing of does not require intention, strict liability offence. 

Using a similar 
business name to 
an existing 
business 

A business cannot use a name that is already used by an existing business where the existing business had built up 
a substantial reputation, people must also be likely to be misled or deceived into thinking the new business is 
connected with the existing business: Hornsby Building Information Centre v Sydney Building Information Centre 
 
Bridge Stockbrokers Ltd and Moore v Bridges (1984) 4 FCR 460 
Stockbroking firm tried to set up the name Bridge stockholders, however another firm in the industry already had the 
name bridges. They were prevented from using the name as it would lead potential investors into error.  It was 
critical that they wre operating in the same market. If they were operating in different markets it may have been 
permissible. 
 
No restriction however, on the use of a name that describes the function or activities of the business: Hornsby 
Building Information Centre v Sydney Building information Centre. The words were merely descriptive and available 
to all those who decided to enter that particular type of business.  
Example: S&I Publishing Pty Ltd v Australian Surf Life Saver Pty Ltd (1998) 88 FCR 354: 
The sport triathlon could never be distinctive of a particular product, plus the mastheads of the two magazines were 
sufficiently different. 

Using a Similar 
product name to an 
existing product 

Similar product names will contravene section 18 where the ordinary and reasonable consumer would be misled into 
believing that the new product is made by, or associated with, the same business who make the existing one: The 
Kettle Chip Co Pty Ltd v APAND Pty Ltd (1993) 46 FCR 152. 
 
Example: Lego Australia Pty Ltd v Paul’s (Merchants) Pty Ltd (1982) 42 ALR 344. 
Consumers would not be misled that irrigation equipment would be related to the toy company. Completely different 
markets and consumer groups.  

Using a Simliar 
design, symbol or 
get- up to that used 
for an existing 
business of product 

Cadbury Schweppes Pty Ltd v Darrell Lea Chocolate Shops Pty Ltd (No 4) [2006] FCA 446 
Cadbury claimed that a particular shade of purple had become distinctive of it’s Cadbury diary milk products and 
sought to stop Darrel lea form using the same colour. This failed: 

1. Cadbury had not acquired exclusive reputation with the colour purple. It had allowed nestle to use it and 
also not al of its products used purple 

2. Cadbury products were clearly labelled, consumers never presented with a product that was not clearly 
labelled 

3. Darrel lea products were clearly branded and consumers were aware that they were buuynig distinct, 
competing products. Also sold in different locations, Darrel lea not sold in supermarkets. They had 
distinctive signage would implicate in mind of consumer tey were different competing products. 

 
Adoption by respondent of the central features of the applicant’s advertising campaign will likewise contravene s 18 
where the respondent’s advertisements do not sufficiently indicate that its products are not those of, and not 
associated with, the applicant: R&C Products Pty ltd v SC Johnson & Sons Pty Ltd 
 
Therefore play upons may contravene s18. 
Example: Telstra Corporation Ltd v Royal & Sun Alliance Insurance Australia Limited [2003] FCA 786 
Respondent copied an add from years before using gogomobil, scottsh actor and phone concept. Held to contravene 
section 18, they made no attempt to clarify there was no connection between the products. 
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Copying an existing 
product 

 
Apart from intellectual property rights, there is nothing to prevent a competitor from copying the product of a rival: 
Parkdale Custom Built Furniture Pty Ltd v Puxu Pty ltd (1981) 149 CLR 191: Respondent had not engaged in 
conduct suggesting a connextion with the applicant or their products. It was clearly distinguished by a label, which it 
would be expected the purchaser would check before buying, given the nature of furniture. 
Nostac Enterprises Pty Ltd v New Concept Import Services Pty Ltd (1981) ATPR 40-235 
Brand with Mr Men as a logo represented to public that the brand was related to tv sries and books. Injunction was 
granted. 

Cyber  - Squatting – 
Registration of 
Domain Names 

Registering a doman name that connotes a connection with registrant and a business applicant will contravene 
section 18. 
Mark Foys Pty Ltd v TVSN (Pacific) Ltd [2000] FCA 1626 the defendant was restrained from operating a website 
with the domain name ‘markfoys.com’ and from selling its products through that website, as its conduct falsely 
represented that it had a connection with Mark Foys, a Sydney retailer.   

Character Merchandising 

 An advertisement that falsely represents that a celebrity or a fictional character endorses or sponsors a product will 
contravene s 18:  Talmax Pty Ltd v Telstra Corp [1996] QCA 412. Telstra published photo of keiran perkins in 
advertisement, looking he supported them, when he didn’t. Therefore contravening s18. 
 
Twentieth Century Fox Film Corporation v South Australian Brewing Co Ltd (1996) 66 FCR 451 the respondent 
brewer was restrained from using the name ‘Duff’ in connection with its beer and that name had acquired a powerful 
secondary meaning as ‘Duff Beer’ in the Simpsons television show. 
 
Names: 
Hornsby BIC v Sydney BIC that it would be misleading in the context of announcing an opera to use the name of an 
unknown singer who shares the name of a famous prima donna – in that context, recipients would assume that it 
was the famous prima donna who was appearing in the opera. 

Comparative Advertising 

 Comparative Advertising will contravene s18 where it does not accurately portray the comparative performance. This 
typ of advertisement is seen as having a powerful affect on consumers, who would be likely to perceive that the 
advertisement provides a fair and accurate comparison: Stuart Alexander & Co (Interstate) Pty Ltd v Blenders Pty ltd 
(1981) 
Eveready Australia Pty Ltd v Gillette Australia Pty Ltd (2000) ATPR 41-751 a claim in television advertisements that  

Bunny race advertisement said Duracell would last four times longer than other batteries, they did not and therefore 
was misleading and deceptive. 
Gillette Australia Pty Ltd v Energizer Australia Pty Ltd [2002] FCAFC 223   
Racing bunnies again, Duracell alkaline batteries racing the Eveready zinc batteries, said to outlast. Did not 
contravene s18, because they compared different products and Duracel was not under an obligation to publish the 
full product range of eveready as they were competitors. Advertisement about battery types not the brands or their 
respective ranges of batteries. 

Puff comparisons Not actionable 
Proctor & Gamble Australia Pty Ltd v Energizer Pty Ltd [2011] FCA 1347 a claim that the respondent’s razor 
provided the ‘best shave for your skin’ were held to be mere puffery. That claim ‘would not be understood as a 
statement capable of being proven to be correct or incorrect, or to be taken literally, or to be treated seriously 
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TOPIC 8: False representations and further misleading conduct under the 
TPA (ACL) 

Introduction 

 Situations where Section 18 cannot be relied upon: 

 ACCC seeks a criminal penalty: s18 gives rise to civil liability only. In order to prosecute must do so under part 
4-1. 

 ACCC seeks an imposition of a civil pecuniary penalty 
In this topic, we are concerned with the following provisions in Part 3-1:  ss 29-32 and 35, 47 and 48.   

Section 29: Goods or Services 

Preconditions to 
LIability 

Section 29: 
Prohibits a person acting in trade or commerce from making false or misleading representations on certain matters in 
connection with the supply, or possible supply, of goods or services, or the promotion of goods or services 
(criminal liability provision is s151) 
phrases “false or misleading representation” and “misleading or deceptive conduct”, made it clear the terms are not 
materially different: ACCC v Dukemaster Pty Ltd [2009] FCA 682 
Moreover, topic 4 – 6 principles (identification of ordinary reasonable member of target audience) apply to s29. 

Definition of Terms Defined in s2(1) ACL: 
Goods include: 

a) Ships, aircraft and other vehicles 
b) Animals including fish 
c) Minerals, trees and crops, whether on, under or attached to land or not 
d) gas and electricity; 
e) computer software 
f) second hand goods, and 
g) any component part of, or accessory to goods 

Services: 
Includes any rights (including rights in relation to, and interests in, real or personal property), benefits, privileges or 
facilities that are, or are to be provided, granted or conferred in trade or commerce. 
Supply: 
Supply by way of sale, exchange, lease, hire or hire purchase and in the case of services provide, grant or confer. 

Mens Rea Mens rea does not have to be established to prove a contravention: Given v CV Holland (Holdings) Pty Ltd (1977) ATPR 
40-029. It’s a strict liability offence, intention not required. 
 

Section 29(1)(a) A false or misleading representing that goods are of a particular standard, quality, value, grade, composition, 
style or model or have had a particular history or particular previous use: 

 Essentially: Section 29(1)(a) prohibits a person from making in trade or commerce a false or misleading 
representation that goods are of a particular standard, quality, value, grade, composition, style or model or have 
had a particular history or particular previous use.   

 
Particular Standard: 
S29(1)(a) will be breached where the respondent has represented that the goods have reached a particular benchmark 
which is a representations that the goods comply with an indicated or certain standard: Gardam v George Wills & Co Ltd 
(No 1) (1988) ATPR 40-884. 
Clearly, a representation that a product complies with a standard promulgated by an official body such as the Standards 
Association of Australia will contravene this section, also The provision will be contravened where the respondent falsely 
represents compliance with a standard that has come to be generally accepted within an industry for that type of product. 
Particular Quality:  
The term ‘quality’ refers to ‘an attribute, property or special feature’:  Given v CV Holland (Holdings) Pty Ltd, e.g. 
advertising a car as an ex-government car would imply that it was taken care of, not broken etc. 
Particular Composition: 
A representation that goods have a particular composition that they do not have will also contravene s 29(1)(a):  Wilkinson 
v Katies Fashions (Australia) Pty Ltd (1986) ATPR 40-721. In Adams v Eta Foods (1987) ATPR 40-831. Beef pies that 
contain lamb etc. 
Particular Style or Model: 
ACCC v Nissan where a contravention occurred where Nissan included in its advertisement a picture of the wrong model 
car, containing additional accessories to the model they were in fact advertising. 
Particular History or Particular Previous Use: 
ACCC v Tury Foods Pty Ltd (No 2) [2012] FCA 19 
Chickens at all time in growth cycle did not have free range to roam, hence lying about particular history. 
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Section 29(1)(b) A False or misleading representation that services are of a particular standard, quality, value or grade: 
Same meanings as above 
“Value” of services ACCC v Boost Tel [2010] FCA 701: respondent falsely represented the effective call charge rate for its 
international phone card, therefore falsely represented the effective call charge rate for its international phone card, 
therefore falsely representing the value of the card. 

Section 29(1)(c) A False or misleading representation that goods are new 
the meaning of a representation that goods are ‘new’ must be determined by taking into account all the circumstances 
surrounding the representation:  Annand and Thompson Pty Ltd v TPC (1979) ATPR 40-116, however will usually but not 
always carry the connotation that goods have not been used. 
Hollis v ABE Copiers Ltd where the court concluded in the context of the representation that the representation did not 
mean that the goods were ‘brand new’ in the sense of never having been used, but rather that they had not been 
‘excessively used’ 

Section 29(1)(d) A false or misleading representation that a particular person has agreed to acquire goods or services 
The Second Explanatory Memorandum provides the following examples of representations that would contravene this 
provision (at [6.115]): 
A representation that a particular person has agreed to acquire the goods or services could cover, for example and without 
limitation  
• that another person has, may or will acquire the goods or services; or 
• that that other person has, may or will acquire the goods or services for a particular price or at a particular time; or 
• that that other person has, may or will acquire a specific form of the goods or services. 
 

Section 29(1)(e),(f) Testimonials: 
They prohibit a false or misleading representation that purports to be a testimonial by any person relating to goods or 
services (s 29(1)(e)) or that concerns a testimonial by any person or purports to be such a testimonial relating to goods or 
services (s 29(1)(f)). 
Section 29(2) contains a rebuttable presumption that a representation concerning a testimonial is misleading unless 
evidence is adduced to the contrary.  Section 29(3) then makes it clear that this onus is evidentiary in nature only 

Section 29(1)(g) A False or Misleading representation that goods have sponsorship, approval, performance characteristic, 
accessories, uses or benefits: 
Sponsorship or Approval: 
Contravened where a person represents that goods or services are sponsored or approved by a person or organization 
when in reality it has not been given, “sponsorship” and “approval” suggest an endorsement or a sanction: Mc Donalds v 
McWilliams. 
Also applies to celebrities: Shoshana Pty Ltd v 10th Cantanae Pty Ltd (1988) 18 FCR 285, however, don’t have monopoly 
over a common name or look alikes. 
Performance Characteristics: 
Glendale Chemical Products Pty Ltd v ACCC (1999) ATPR 41-672 the Full Court of the Federal Court held that a 
representation about the safety of a product could amount to a ‘performance characteristic’ 
As with s 18 (see notes for topic 5), liability will be imposed where the withholding of the information was deliberate, and 
where the matter in question was raised as being one of importance in the course of the negotiations:  Costa Vraca Pty Ltd 
v Berrigan Weed & Pest Control Pty Ltd (1999) ATPR 41-694. Liability not imposed where failure to dislose was 
inadvertent, or where the matter was never one that was raised by the applicant at any stage in the course of negotiations: 
Ryan v Great Lakes Council (1999) ATPR (Digest) 46-191 
Uses or Benefits: 
A false representation that purchasing goods or services will confer particular benefits will contravene this provision.  For 
example, a false representation as to the environmental benefits of purchasing a particular car was held to contravene this 
provision in ACCC v GM Holden Ltd [2008] FCA 428. 

Section 29(1)(h) A False or misleading representation that the person making the representation has a sponsorship, approval or 
affiliation: 
Discussed in section above, the term “affiliation’ suggests a positive link: McDonalds v McWilliams 

Section 29(1)(i) False or Misleading representation with respect to the price of goods or services: 
Targets Situations: 
(a) representations that goods are reduced from a higher price (b) representations that certain items are included in the 
selling price of the product, and (c) a failure to disclose adequately the terms and conditions that will affect the price of the 
product as advertised. 
Dual or marked down pricing: 
Respondent will contravene this section where they have not previously offered the product at a higher price: Ducret v 
Chaudhary’s Oriental Carpet Palace Pty Ltd (1987) 16 FCR 562. Essentially must be represented as a previous higher 
price, cannot be put straight to a sale price and have a higher previous price attached to the product: TPC v Cue Design 
Pty Ltd 



 31 

Showing goods at a marked down rate conveys they were sold at a higher price for a reasonable period in reasonable 
quantities. However, if the goods were not sold (despite being offered) at the higher price, there will be a contravention 
because of a discounting policy of the company: mark downs convey the good was actually sold at the higher price: Ascot 
Four Pty Ltd v ACCC [2009] FCAFC 61 
Additional Charges: 
Contravened where the person represents that the price given is the total price of the goods, when in fact there are 
additional charges that need to be paid: ACCC v Dell Computer Pty Ltd [2002] FCAFC 434 where it was held that a failure 
to disclose a compulsory delivery charge was a contravention of ss 52 [18] and 53(e) [29(1)(i)] 
Failure to adequately disclose terms and conditions relating to pricing: 
Failure to adequately disclose important terms and conditions that impact upon pricing contravenes this section: ACCC v 
Virgin Mobile Pty Ltd (No 2) [2002] FCA 1548 a failure to adequately disclose that consumers needed to pay a minimum 
monthly amount for calls, and could not terminate the mobile phone contract without paying a termination fee, were held to 
contravene this section (as well as ss 52 [s 18] and 53(g) [s 29(1)(m)]). ACCC v Boost Tel discussed in topic 6, also 
relevant here. 

Section 29(1)(j) False or Misleading representation concerning the availability of facilities for repair or of spare parts: 
Protects small business induced to acquire expensive machinery by false claims about the availability of repair facilities for 
this machinery. 

Section 29(1)(k) False or Misleading representation concerning the place of origin of goods 
There are two steps to determine whether a false or misleading representation concerning the place of origin goods has 
been made: 

(a) It is necessary to determine that a representation has been made concerning the place of origin of the goods, 
and 

(b) It is necessary to determine that that representation is false. 
Regarding (a): 
ACCC v Kingisland Meatworks and Cellars Pty Ltd [2012] FCA 859 

 Ordinary reasonable consumer would be mislead into believing that the meat came from king island, which it did 
not. Therefore contravening the section 

Regarding (b): 5 Defences where representations of a particular category will not contravene the ACL: Section 255 

 Representation as to Country of Origin of Goods 
255(item 1): 3 reqs if met representation about country will not contravene this section: 
(a) the goods have been substantially transformed in that country; AND 
(b) 50% or more of the cost of producing or manufacturing the goods as worked out under s256 is attributable to 
production or manufacturing processes that occurred in that country AND 
(c) the representation is not a representation to which item 2 [relating to claims that goods were produced in 
country] or 3 [relating to logos] of this table applies]. 
Substantial Transformation: A fundamental change in that country in form, appearance or nature such that the 
goods existing after the change are new and different goods from those existing before the change 

 Item 2: Product of/Produce of Representations 
(a) Country was the country of origin of each significant ingredient or significant component of the goods 
(b) All, or virtually all, processes involved in the production or manufacture happened in that country 
Eg: olive oil with garlic and ginger: all ingredients must have been produced in the represented country along 
with manufacturing process. 

 Item 3: Application of logo 
Substantial transformation required in country of represented logo, percentage of production costs/processes 
must be attributable to that country. 

 Item 4: Grown in particular country: must satisfy 3 reqs 
(a) the country Is the country that could, but for subsection 2, be represented in accordance with this part as the 
country of origin of goods, or the country of which the goods are the produce 
(b) each significant ingredient or significant component of goods was grown in that country 
(c) all, or virtually all, processes involved in the production of manufacture happened in that country 
Sub-s 2 proclaims item 4 will not apply where goods are represented to originate from a particular country. 

 Item 5: representations that ingredients or components of goods were grown in a particular country 
(a) the country is the country that could, but for ss2, be represented in accordance with this part as the country 
of origin of the goods, or the country of which the goods are the produce; and 
(b) each ingredient or component that is claimed to be grown in that country was grown only in that country; and 
(c) each ingredient or component that is claimed to be grown in that country was processed only in that country; 
amd 
(d) 50% or more of the total weight of the goods is comprised of ingredients or components that were grown and 
processed by that country 
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Section 255(7) 

 Goods, or ingredients or components of goods are grown in a country if they: 
(a) Are materially increased in size or altered in substance in that country by natural development 
(b) Germinated or otherwise arose in, or issued in, that country; or 
(c) are harvested, extracted or otherwise derived from an organism that has been materially increased in sie, or 
materially altered in substance, in that country by natural development 

Section 29(1)(l) Representation about the need for goods or services: 
Directed at statements that falsely represent that certain goods or services are necessary in order to obtain a particular 
benefit. Need = desirable or preferable: Dawson v Motor Tyre Service. 
Eg: representations by mechanics, or other repair persons, that replacement parts are needed to repair a car or other 
appliance will contravene this provision when no reasonable repairer could take the view that such repairs or parts are 
necessary:  Dawson v Motor Tyre Service (1981) ATPR 40-222. 

Section 29(1)(m) False or misleading representations concerning the existence, exclusion or effect of any condition, warranty, 
guarantee, right or remedy: 
prohibits false or misleading representations about the conditions that attach to a particular offer of goods, or representing 
that a greater warranty or guarantee exists than actually does. 
a representation that goods were subject to a 12 month warranty, whereas in fact they were covered under warranty for a 
90 day period only, contravened this section:  Ballard v Sperry Rand Australia Ltd (1975) ATPR 40-006. 
Representation that no right of refund exists, contravenes this section: TPA v Radio World Pty Ltd (1989) ATPR 40-973 

Section 29(1)(n) Warranties, rights and remedies under the consumer guarantees: 
It prohibits false or misleading representations concerning a requirement to pay for a contract right that is wholly or partly 
equivalent to any condition, warranty, guarantee, right or remedy, including those under Part 3-2 (the consumer 
guarantees). 
Example: fridge bought for 3k, expect that it would last for longer than two years. However, prior to purchase supplier 
recommends to get the extended warranty (3 years), they’d be in contravention of this section, misleading based on 
guarantee under Div 1 part 3-2. 

Section 38: Defences for Information Providers 

 Defence to s29, same as s19 discussed in topic 5. 

Section 30: Land or Interests in Land 

Section 30 Prohibits certain types of conduct in relation to the sale or grant, or the possible sale or grant of an interest in land: 
Section 30(1)(a): 

 False representation that ht person making the representation has a sponsorship approval or affiliation 
Section 30(1)(b): 

 False or misleading representations concerning the nature of the interest in the land 
Section 30(1)(c) 

 false or misleading representations concerning the price payable for land 

 where the vendor did not honestly hold that opinion, or where there was no adequate foundation for the opinion: 
Elders Trustee and Executor Company Ltd v EG Reeves Pty Ltd (1987) ATPR 46-030.   

Section 30(1)(d): 

 False or misleading representations concerning the location of the land 
Section 30(1)(e): 

 false or misleading representations concerning the characteristics of the land 
Section 30(1)(f): 

 false or misleading representations concerning the use to which the land is capable of being put or may lawfully 
be put 

Section 30(1)(g): 

 false or misleading representations concerning the existence or availability of facilities associated with the land 
 
The criminal offence is s152 of the ACL. Also s38 (same as s19) provides a defence. 

Section 31: Employment Opportunities 

Section 31 Prohibits a person, in offering employment, from engaging in conduct that is liable to mislead persons seeking the 
employment as to: 

 The availability of the employment  

 The nature, terms or conditions of the employment, or 

 Any other matter relating to employment. 
ACCC v Zanok Technologies Pty Ltd [2009] FCA 1124; Representations that new employees would receive a training 
scholarship to complete a training course contravened s 53B where no training, and no money to undertake training, was 
provided. 
Section 31 only applies to conduct prior to start of employment: Wright v TNT Management Pty Ltd 
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Doubtful as to whether it contravenes s18, not in trade or commerce: Martin v Tasmania Development and Resources 
(1999) ATPR (Digest) 46-193. 
Patrick v Steel Mains also refer to. 
Criminal section: s153 ACL 

Section 32: Offering rebates, gifts prizes or other free items 

 Section 32(1) prohibits a person, in trade or commerce: 

 In connection with the supply or promotion of goods or services 

 Offering rebates, gifts, prizes or other free items with the intention of not providing them, or of not providing them 
as offered. 

Section 32(2): 

 Must provide the prize in the time specified or within a reasonable time 
Not contravened where: 

(32(3)): where the failure was due to the act or omission of another person, or some other cause beyond the person’s 

control and the person took reasonable precautions and exercised due diligence to ensure the failure did not occur or 

(s 32(4)): where the person offers a different rebate, gift, prize or free item as a replacement and the consumer agrees  

Mens rea not required in the sense of intention, contravention can occur even if the average member of the target 
audience would not be misled by the promotion: ACCC v Nationwide News 

Failure to adequately disclose contravenes the section. Exeception: ACCC v Nationwide News the promotion by 
Nationwide News of a ‘free mobile phone for every reader’ did not contravene s 54 [32] as the promotion expressly 
specified that it was offered on the terms and conditions that would appear in a subsequent issue of the newspaper.  There 
never was an ‘offer’ other than on the terms and conditions that were disclosed in that subsequent issue. 

Another contravention where they say item is free where it is actually included in the cost price of the item: Commerce 
Commissions v Adair 

Relevant criminal section  = s154 ACL 

Section 35: Bait Advertising 

Section 35 Two Limbs: 

1.  Section 35(1) prohibits a person, in trade or commerce, from advertising goods or 

services at a specified price if there are reasonable grounds of which the person is 

aware, or ought reasonably to be aware, for believing that the person will not be 

able to supply them at that price for a reasonable time, or in reasonable quantities 

having regard to the nature of the market and the nature of the advertisement. 

2 Section 35(2) imposes a positive obligation on a person, once having advertised 

goods or services at a specified price, to offer them for supply at that price for a 

period and in quantities that are reasonable in the circumstances having regard to 

the nature of the market and the nature of the advertisement. 

The purpose of the section is protect consumers from suppliers who advertise non-existent goods or services in order to 
attract the consumer to the premises so as to sell the consumer other, higher priced, items.  However, the only obligation 
is to have the advertised goods reasonably available.  Provided the advertised goods are reasonably available, a person 
does not contravene s 35 merely by attempting to persuade consumers who come to its premises inquiring about the 
advertised goods to purchase more expensive goods:  Reardon v Morley Ford Pty Ltd (1981) 33 ALR 417. 
 
The time for determining whether the person intends to make the goods available for a reasonable period and in a 
reasonable quantity is to be determined at the date of the advertisement, although the subsequent conduct of the person 
will often shed light on the intention at the time of the advertisement:  Wallace v Brodribb (1985) TPR 40-541 
The advertisement itself might specify the period during which the offer is to remain open, example, ‘for one week only’.1  
Further, the advertisement might specify the quantity of that product which is available.  In this regard, the offer of only one 
item will not contravene s 35 provided that the advertisement states clearly that there is only one item on offer at the 
special price, and that there is in fact one item that is genuinely available for sale for a reasonable period:  Wallace v 
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Brodribb. 
 
The ‘nature of the market’ will also be relevant to determining whether the product is reasonably made available.  Section 
35 is not contravened where the goods are not made reasonably available to a person who is outside of the class of 
persons to whom the advertisement is directed: Wallace v Brodribb 
S157 is the relevant criminal section. 

Sections 47 and 48: Pricing 

Section 47 Relates to pricing of goods not services: 
A person must not, in trade or commerce, supply goods if 

a) The goods have more than one displayed price; and 
b) The supply takes place for a price that is not the lower or lowest of the displayed goods 

Allows an item to be withdrawn from sales where a pricing error has occurred, the display of the price has occurred in a 
widely published advertisement, a supplier can publish a retraction to at least a similar circulation or audience: s47(5) 
If prices are displayed in a catalogue, and that catalogue is applicable to sales in a certain region, the price is taken to be 
displayed in that city or region: s47(3) 
Criminal iability section = 165 

Section 48 Stating a partial Price 
1. A person cannot advertise a component of the price for goods or services unless the person also 

advertises the ‘single price’ in a prominent way (s 48(1)). 
 

2. The single price must be ‘at least as prominent as the most prominent of the parts of the components’ 
(s 48(5)) unless the contract provides for the supply of services for terms (as discussed below). 

 
3. The ‘single price’ means the ‘minimum quantifiable consideration’ including: 

 

 A compulsory charge, but not an optional charge (eg extra pizza toppings would be an 
‘optional charge’, as would baggage and cancellation insurance when purchasing 
flights). 

 any tax, duty, fee, levy or charge imposed on the person in relation to the supply of the 
goods or services 

 Any duty, fee, levy or charge paid pursuant to an agreement with the Commonwealth or 
state governments (s 48(7)). 

 
4. A person does not have to include in the single figure price a charge that is payable for sending the 

goods from the supplier to the relevant person (ie delivery/postal charges), however where it knows at 
the time of the representation the minimum amount for sending the goods, that minimum amount must 
be specified (s 48(2), (3)). 

 
5.  ‘Good or services’ refers to ‘goods or services of a kind ordinarily acquired for personal, domestic or 

household use or consumption (s 48(1)). 
 

6. Section 48 does not apply if the representation is made exclusively to a body corporate: s 48(4).  That 
is, the section is targeting consumer sales. 

 
7. Section 48(6) provides that s 48(5), which requires that the single price must be at least as prominent 

as the price of the component, will not apply if the contract provides for the supply of services for the 
term of the contract and for periodic payments during the terms (and if goods are also supplied they 
are directly related to the supply of the services). Section 48(6) (or at least the preceding provision in s 
53C) was considered in ACCC v TPG Internet Pty Ltd [2011] FCA 1254.  That case, which has been 
discussed in topic 6, involved advertisements for broadband internet.  The headline claim in the 
advertisements was that the broadband service could be acquired for $29.99 per month, whereas in 
fact there were additional charges that were not adequately disclosed.  This contravened ss 18, 
29(1)(i) and 29(1)(m).  TPG also contravened s 53C [s 48] on the basis that it failed to specify in a 
prominent way the ‘single price’ of $509.89 (the total of all charges over the term of the contract).  
Justice Murphy held that because it was a contract for services over a term and involved monthly 
payments, it was not necessary for TPG to specify the single price in at least as prominent a way as 
the monthly charges; this was not necessary because of the provision that is now s 48(6).  The 
requirement in subs (1) applied so that the single price had to be displayed in a prominent way, but it 
was not required to be as prominent as the monthly charge.  His Honour held that ‘prominent’ means 
‘that the single price is required to stand out so as to “strike the attention”, ‘be conspicuous”, “be easily 
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seen” or “be very noticeable”’.  His Honour thought that the single price was not sufficiently prominent 
(for the reasons discussed in topic 6) and consequently the advertisements breached s 53C. 
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TOPIC 9: Public Remedies 
Summary  

  Injunctions (s 232 of the ACL) 
 Non-punitive orders (s 246 of the ACL) 
 Representative action on behalf of affected consumers for compensatory orders (see topic 9) (s 237 of the ACL) 
 Undertakings (s 218 of the ACL) 
 Declarations (s 21 of the Federal Court of Australia Act) 
 Orders for the preservation of property (s 137F of the CCA) 
 Orders for non-party consumers (s 239 of the ACL) 
 Substantiation notices (s 219 of the ACL) 
 Public warning notices (s 223 of the ACL) 

The ACCC can also seek range of additional civil remedies for a contravention of the specific prohibitions in Part 3-1 (topic 7). 
 

 Civil pecuniary penalties (s 224 of the ACL) 
 Punitive orders:  adverse publicity orders (s 247 of the ACL) 
 Orders disqualifying a person from managing a corporation (s 248 of the ACL)   
 Infringement notices (s 134A of the CCA 

Criminal Prosecutions: 

ACCC must 
bring claims 
under Part 4-1 
for criminal 
prosecutions 

The prosecution has the onus of establishing each of the elements of the offence beyond reasonable doubt:  see ACCC v Ascot 
Four (2008) ATPR 42-251 
 
Hartnell v Sharp Corporation of Australia Pty Ltd (1975) ATPR 40-003 the Court recognised that the following six factors will be 
important in determining the amount of any penalty for breach of an offence provision: 

 the importance of the untrue statements to consumers; 

 the degree of wilfulness or carelessness in the making of the statement;  

 the degree that the statement departs from the truth;  

 the degree that the statement has been disseminated 

 the efforts that have been made to correct the situation, and 

 the need for the penalty to have a general deterrent effect (ie to deter others in the industry   from engaging in like conduct) 
ACCC v Nationwide News Pty Ltd (1996) ATPR 41-519.  The court there set the penalty at $120,000 after taking into account, 
inter alia: 

 the profits to be earned by the respondent from the sale of extra newspapers were potentially very large; 

 the financial detriment to consumers (the buyers of the respondent’s newspaper) was potentially significant when 
considered in aggregate; 

 the contravention was committed very publicly, and the public had to see that the law was being enforced; and 
the respondent had not offered any apology or expression of contrition 
ACCC v Nissan Motor Company (Australia) Pty Ltd the Court also recognised a number of relevant factors: 

 Compliance and staff training programs in place before contravention  

 Compliance and staff training programs in place after contravention 

 Similar conduct in the past 

 The size of the corp’s activity in the relevant market, and 

 Undertakings to provide compensation 

Multiple 
Contraventions 

Section 214: 

 Where a person is convicted of two or more offences for a contravention in Part 4-1 and the contraventions appear to 
the court: 
(a) to be of the same or substantially same nature; and 
(b) t o have occurred at or about the same time 

the court is not entitled to impose fines that in aggregate exceed the maximum fine that would be applicable in respect of one 
offence by that person. 
Essentially is it attributable to one act. 
Ducret v Colourshot Pty Ltd and Another (1981) 35 ALR 503: Regard those offences committed at intervals not less than fours 
days of eachother as offences occurring otherwise than at about the same tim as eachother. 

Preference 
must be given 
to 
compensation 
for victims: 

Section 213 of the ACL provides that if a person does not have the financial resources to pay both a penalty and to provide 
compensation to victims, the court must give preference to the making of a compensation order. 
 

Other 
remedies must 

Section 216 of the ACL provides that on a prosecution the Court may, in addition to imposing a penalty, make orders for: 

 An injunction (s 232) 
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be available on 
a criminal 
prosecution 

 Non-punitive orders (s 246) 

 Adverse publicity orders (s 247) 

 An order disqualifying a person from managing a corporation (s 248) 
 

Defences: Criminal Prosecutions 

3 Defences (a) Reasonable mistake of fact 
(b) Act or Default of another person 
(c) Advertiser’s Defence 
(d) Information provider’s defence (general defence 

Section 207: 
reasonable 
mistake of fact 

Essentially a defence where contravention was due to a reasonable mistake (includes mistake caused by reasonable reliance 
on info supplied by another). 
Mistake must pertain to a matter that if it were true there would be no contravention of a provision contained in part 4-1. 
Reasonableness of the mistake: 
To be judged in all the circumstances: no need to establish that the corporation took reasonable precautions to avoid the 
mistake: Adams v Eta Foods. However that case was an exceptional circumstance, submitted that mistake will not normally be 
reasonable unless the respondent took reasonable precautions. 
Mistake caused by reasonable reliance on factual information supplied by third party where corporation has relied upon 
information given by suppliers: Wilkinson v Katies Fashions (Australia) Pty Ltd, failed in this case, not reasonable in the 
circumstances, should’ve realised potential for label on skirt to be incorrect, should’ve sort information directly form 
manufactuer. 

Section 208: 
Act or default 
of another 
person 

Provides defence to a prosecution where a contravention was due to another person’s act or default, or to an accident, or to 
some other cause beyond the defendant’s control, and the defendant took reasonable precautions and exercise to avoid the 
contravention. 
i.e. error in advertising results from a missrpint caused by newspaper, not corporation in question. 

Section 209: 
Advertiser’s 
defence 

It provides a special defence on a prosecution for the publication of advertisements in the ordinary course of business where 
the publisher did not know, and had no reason to suspect, that its publication would contravene the ACL. 
 

Section 160: 
Information 
Provider’s 
Defence 

Section 160 of the ACL provides for a defence to a prosecution under (relevantly) s 151 (false or misleading representations 
concerning goods or services), and s 152 (false or misleading representations about land or interests in land). It is in the same 
substantive terms as s 19 (discussed in topic 5) which provides the same defence to a contravention of s 18, and s 38, which 
provides the same defence to the civil equivalents of ss 151 and 152 (namely ss 29 and 30). [As s 19 is not examinable in 
2012, nor is s 160] 

Civil Pecuniary Penalties 

Section 224 Provides for the recovery of civil penatlies for a breach of the specific prohibitions in part 3-1. Not available for s18. 

Section 225 (1): court must not make an order for pecuniary penalty where the person has been convicted of an offence constituted by 
conduct that is substantially the same as the conduct in question 
(2): s224 will be stayed if criminal proceedings for substantially the same conduct have been commenced. 

Section 228 ACCC can recover civil pecuniary penalities without criminal proceedings. 

Section 229 Corporation prohibited from indemnifying their directors or employees for the amount of a pecuniary penalty imposed on a 
person. 

Quantum of a 
civil pecuniary 
penalty: also 
have regard to 
214. 

The maximum pecuniary penalty available is the same as for criminal penalties:  $1.1 million for a corporation and $220,000 for 
a non-corporation: s 224(3). 
Section 224(2) provides that in determining the appropriate amount of a pecuniary penalty, the Court must have regard to all 
relevant matters, including: 

(a) The nature and extent of the act or omission and of any loss or damage suffered as a result of the act or omission; 
and 

(b) The circumstances in which the act or omission took place; and 
(c)    Whether the person has previously been found by a court to have engaged in any similar conduct 

Note in (a) loss or damage is inclusive of competitors who suffer as a result of the conduct: ACCC v TPG Internet Pty Ltd (No 
2). 
 
Goal of the ACL to make sure corporations don’t profit form being shit, however they’re not meant to be oppressive: Singtel 
optus Pty ltd v ACCC [2012] FCAFC 20 - Factors relevant in penalty: 

 The size of the contravening company 

 The deliberateness of the contravention and the period over which it extended 

 Whether the contravention arose out of the conduct of senior management of the contravener or at some lower level 

 Whether the contravener has a corporate culture conducive to compliance with the Act or its successor as evidence 
by educational programmes and disciplinary or other corrective measures in response to an acknowledged 
contravention 
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 Whether the contravener has shown a disposition to co-operate with the authorities responsible for the enforcement of 
the Act in relation to the contravention 

 Whether the contriver has engaged in similar conduct in the past 

 Whether the contravening conduct was systematic, deliberate or covert 
 
Essentially same as criminal liability factors above. 

“One Course 
of Conduct 
Rule” 

Where the court is satisfied that multiple contraventions were attributable to the ‘one course of conduct’ (one single strategy 
implemented in a single way eg one decision to run an advertisement) they will group those contraventions into one class for 
the purposes of determining the quantum of the penalty:  Singtel v ACCC; ACCC v TPG Internet (No 2) 
Example: Singtel: 
Advertisements across 5 different media, each one advertising different plans. Therefore they were distinguished on the basis 
of mode and plan they were advertising, resulting in 11 contraventions.\ 
The ‘one course of conduct’ principle’ has been mentioned above.  Note also that where the conduct contravenes 2 or more 
provisions of the ACL, a proceeding may be instituted for a contravention of those multiple provisions, but a person is not liable 
to more than one pecuniary penalty in respect of the same conduct:  s 224(4). 
A court can decide not to impose a pecuniary penalty, or to impose a lesser amount if satisfied that, when engaging in the 
conduct, the person acted honestly and reasonably and, having regard to all of the circumstances of the case, ought fairly to be 
excused:  s 226. The circumstances where the court will exercise this discretionary power are likely to be influenced by the 
criminal defences in ss 207and 208 of the ACL 
 

Injunctions: 

Section 232 injunction can be obtained against the person whose conduct contravenes the ACL (including s 18 and the specific prohibitions 
in Part 3-1) as well as any person involved in the contravention (as to which see the discussion of penalties above). 
s 232 confers a power for the making of a mandatory injunction, for example an order that the respondent engage in corrective 
advertising or introduce a compliance program. 

When used Although s 232(4) provides that an injunction can be awarded even though there is no evidence of likelihood of repetition of the 
conduct, in practice the courts do not award an injunction if satisfied there is no real chance of repetition.  An injunction should 
not be used for ‘public relation’ purposes or to punish the defendant:  see ACCC v Dataline.Net.Au. 
Courts will also refuse an injunction where  the conduct was isolated or a one off event: ACCC v Cadbury Schweppes.  

Purpose The injunction power is not limited to restraining exactly the same conduct as occurred in the past, but it must be used ‘judicially 
and sensibly’:  ICI Australia Operations Pty Ltd v TPC. The injunctive relief given by the court should not be unnecessarily wide, 
and should not restrain conduct which has not been found to be misleading or deceptive:  Campomar Sociedad, Limitada v Nike 
International Limited (2000) ATPR (Digest) 46-201 

Declarations: 

What is it? Court can limit itself to circumstances where they make a declaration that the conduct has contravened the ACL. 
Applicant can obtain a declaration about whether a porposed course of conduct would contravene the ACL: ASX Operations Pty 
Ltd v Pont Data Aus (1991) ATPR 41-069 
Federal court will only issue declaration for real and not theoretical contraventions: Re Tooth & Co Ltd  

Orders for the preservation of property 

 Pursuant to s 137F of the CCA the ACCC or Minister can seek a range of orders designed to preserve the property of a person 
against whom proceedings have been commenced for a contravention of the ACL 

Non- punitive orders: section 246 

Section 246 Orders can only be made where it is in the public interest to do so: Singtel. 
 

Community 
Service Orders 

Section 2(a) 
An order requiring a person who has made false representations to make available a training video which explains advertising 
obligations under this schedule 
 

Probation 
Order 

Section 2(b): 
An order requiring a person who has engaged in misleading or deceptive conduct in relation to a product to carry out a 
community awareness program to address the needs of consumers when purchasing a product. 
Designed to prevent respondent from carrying out similar conduct.  

Disclosure 
Order 

Section 246(2)(c) 
A court might order a person to disclose information to its customers or clients 

 
Corrective 
Advertising 
Orders 

 
Section 246(d) 
Empowers the court to make an order for corrective advertising, to determine whether it would be of public interest look at 
factors laid down in ACCC v On Clinic Australia Pty Ltd (1996) 35 IPR 635 
(a) The length of time that has elapsed since the advertisements were published 
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(b) the steps subsequently taken by the corporation to corrext the misleading statement 
(c) the likelihood consumers will find out the truth of the matter ebfore buying the goods or subscribing to the services 
(d) the number of persons to whom the advertising is directed 
(e) the extent of advertising 
(f) the prominence of the advertisements and whether they are likely to grab the attention of the public; and 
(g) the subject matter of the advertising, example: 

 (i) claims about product safety 

 (ii) claims about the product’s country of origin or environmental impact 

 (iii) claims on a highly emotive or sensitive matter 

Punitive Orders: Adverse Publicity Orders: Section 247 

Section 247 Available of successful claim under part 3-1 or successful prosecution under part 4-1, provides for the making of an adverse 
publicity order requiring the respondent to disclose information or publish corrective advertising. 
Not concerned with public interest, as a result can be ordered if it is no longer operating in the minds of consumers. 

Orders disqualifying a person from managing a corporation: 

Section 248 Confers power on the ACCC to obtain orders disqualifying individuals from managing corporations for a breach of the specific 
prohibtions contained in part 3-1 and the equivalent in part 4-1. 
Ordered for a specific, appropriate period of time where it is justified in the circumstances 

Section 218 Undertakings: 

Section 218 The undertaking is accepted in settlement of the Commission’s complaints against that person.  
If the person breaches the undertaking, the Commission can apply under s 218(4) for, inter alia, an order directing the person 
to: 

 comply with the terms of the undertaking, 

 pay to the Commonwealth the amount of any financial benefit derived from the breach, or 

 compensate any other person for loss or damage caused by the breach, or 

 any other orders that the court considers appropriate 
Section 218(4)(d) empowers a court to make any other order it considers appropriate upon breach of an undertaking, such as 
the making of an interlocutory injunction:  ACCC v Online Stores Australia Ltd. 
The provision of an undertaking to the ACC does not preclude a claim by third parties under s236 for compensation. 
Two types of Undertakings: 
Terms directed to corrective action and compensation, terms directed to ensuring future compliance: 

 An undertaking that the corporation change the packaging or labelling of the product to remove the misleading claim; 

 An undertaking that the corporation cease any advertising that creates a misleading impression of the product; 

 An undertaking to produce corrective advertising; 

 An undertaking to withdraw the products from sale; 

 An undertaking to notify distributors and\or retailers of the misleading claim, and 

 An undertaking to offer a refund to customers 
It is sufficient to show that the respondent’s conduct is inconsistent with a term of the undertaking:  ACCC v Signature Security 
Group Pty Ltd [2003] FCA 3. 

Administrative powers of the regulators: 

Substantiation 
Notices 

Section 219: 
ACCC can seek information that will assist them in determining whether a breach of the consumer protection provisions has 
occurred and whether to take action 
ACCC can seek substantiation in regard to: 
S219 
(a) the supply, or possible supply or goods or services by the person or another person, or 
(b) A sale or grant, or possible sale or grant, of an interest in land by the person or another person, or 
(c) Employment that is or, or may be, offered, by the person or another person 

Public Warning 
Notices 

Section 233: 
Provides for the issuing of public warning notices, ACCC will be empowered to issue public warning notices where it is satisfied. 
ACCC will be empowered to issue public warning notices where it is satisfied that a contravention of the ACL has occurred, that 
one or more persons has suffered or is likely to suffer detriment as a result of the conduct, and that it is in the public interest to 
issue a public warning notice: s233(1) 

Infringement 
Notices 

S134A CCA: 
ACCC can issue infringement notices imposing a pecuniary penalty for minor contravention of the specific prohibitions in part 3-
1. Compliance with the notice would then prevent any futher action being taken; in effect payment of the penalty will forestall an 
application by the ACCC to the courts. 
If a person complies with the infringement notice, ACCC cannot take further action: s134D(3).  
Compliance with the notice is not an admission of liability in subsequent civil proceedings: 134D(2) 
If the person fails to pay the penalty the ACCC can prosecute or seek a civil pecuniary penalty, but cannot seek to enforce the 
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penalty in the infringement notice. Court can impose a higher penalty than that specified in the infringement notice: s134E. 

Redress for non-parties: 

Section 239 Permits ACCC to apply for an order in favour of third parties who have suffered loss or damage as a result of a contravention of 
s18 or part 3-1.  
Section 243: 
Provides that the orders that can be made include: declaring a contract or arrangement void in whole or in part; varying a 
contract or arrangement; an order refusing to enforce provisions of a contract or arrangement; an order to refund monies or 
return property; an order to repair goods or supply services at the respondents expense; or an oder varying or terminating an 
instrument creating or transferiring an interest in land.  
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TOPIC 10 – PRIVATE REMEDIES = ADD NOTES IN  
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TOPIC 11: VICARIOUS, ACCESSORIAL and EMPLOYEE LIABILITY 
Introduction 

Different 
vehicles of 
liability 

1. the liability of principals for the conduct of their agents; 
2. the liability of persons (including individuals) who have been ‘involved’ in a contravention of the ACL, and 

3. the liability of employees 
Vicarious Liability of Principals: 

Liability of 
Corporate 
Principals 

Section 139B of the CCA provides for a statutory vicarious liability for corporations. Ss2 relevantly provides that conduct 
engaged in on behalf of a corporation by a director, employee or agent of the corporation within the scope of the actual or 
apparent authority of the director, employee or agent shall be deemed to have been engaged in by the corporation. Also deems 
principal liable unpon consent of those above. 
Section 139B(2) deems the agents/employees conduct to have been the conduct of the principal: Wheeler Grace and Pierucci 
Pty Ltd (1989) ATPR 40-940. 
Aliotta v Broadmeadows Bus Service Pty Ltd (1988) ATPR 40-873 
Applying s 139B(2) to these facts, the firm of estate agents would be deemed to have engaged in the conduct of its employee 
as the employee was acting in the scope of his actual or apparent authority.  Section 139B(2) in turn deems the corporate 
principal to be liable for the (deemed) conduct of the firm of real estate agents, as the representations made were within the 
firm’s actual or actual authority. 
Liability not automatic, other principles of trade and commerce, trading/financial corporation still apply. 

Liability of 
Non-
corporate 
Principals 

Section 139C(2) essentially same affect as above but pertains to non-corporates so partnerships, natural persons.  
This provision relevantly provides that conduct engaged in on behalf of a principal other than a corporation by an employee or 
agent of the principal within the scope of that employee or agent’s actual or apparent authority shall be deemed to have been  
engaged in by the principal. It also provides that the non-corporate principal will be liable where the conduct was engaged in by 
another person at the direction of, or with the consent or agreement of, an employee or agent, if the giving of the direction or 
consent or agreement was within the scope of the actual or apparent authority of the employee or agent. 
Argy v Blunts and Lane Cove Real Estate Pty Ltd (1990) 26 FCR 112: 
[s 139C] is to deem the conduct of the agent to be that of the natural person; the natural person will not be liable unless 
engaged in conduct in trade or commerce. 
Issues: 
Making an individual liable under the ACL can only occur through extention 6(3), or they wre knowingly involved in 
contravention. 

Accessorial Liability 

Applies to 
part 4-1. 

Public and private remedies can be awarded against the corporations whose conduct contravened a provision of the 
ACL as well as against persons who were involved in the contravention of the corporation. 
 
Definition of involved: 
‘involved: a person is involved, in a contravention of a provision of this Schedule or in conduct that constitutes such a 
contravention, if the person: 
(a) has aided, abetted, counselled or procured the contravention; or 
(b) has induced, whether by threats or promises or otherwise, the contravention; or 
(c) has been in any way, directly or indirectly, knowingly concerned in, or party to, the contravention; or 
(d) has conspired with others to effect the contravention 
 
Section 2(c) first port of call, person being liable as having been knowingly concerned in, or party to’ the contravention, only 
where that person has knowledge of the essential elements constitutiong the contravention or was wilfully blind: Yorke v Lucas 
(1985) 158 CLR 661. 
For s18 liability, would require knowledge of representation being made, and that it was false or required qualification: Wheeler 
In this respect it is not necessary to establish that the respondent knew of the precise facts involved; it is sufficient if the 
respondent knew enough of the facts to know that the representation was misleading:  HIH Insurance Limited (in liquidation) v 
Adler [2007] NSWSC 633 
willful blindness, in the sense of ‘turning a blind eye’ to, or consciously remaining ignorant of, the fact that representations are 
being made or their falsity, or deliberately refraining from making inquiries about their truth or falsity, might be used to infer 
actual knowledge: Crocodile Marketing v Griffith Vintners; 

Employee Liability 

 it will be more straightforward to sue the employee as having contravened the ACL in the normal way.  To establish liability of 
the employee in this way, it is necessary to establish that the employee was engaged in trade or commerce.  The following 
decision of the High Court will assist with this. 
Houghton v Arms [2006] HCA 59 that the employee himself or herself who makes the representation is acting in trade or 
commerce.  The individual employees are acting in trade in commerce even though they ‘were not business proprietors or that 
their activities were an aspect or element of the trade or commerce of [their employer]’ 
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To bring a cause of action under the Commonwealth ACL, it will be necessary to prove not just that the conduct of the 
employee was in trade or commerce, but also that the individual is bound by the CCA (see topic 3).  Alternatively, the employee 
will be liable where ‘involved’ in the contravention, as discussed above 

 
  



 44 

TOPIC 12 MANUFACTURER”S LIABILITY FOR FAILURE TO COMPLY WITH 
CONSUMER GUARANTEES: 

Introduction  

Part 3-2 Performance standard provisions for goods and services: consumer guarantees. 

Deficiencies of the tort Of negligence as a means of providing compensation for unsatisfactory products. 

Negligence Does not impose a form of strict liability on the manufacturer. The plaintiff must show that the manufactuer failed to 
take such precautions to prevet the injury which a reasonable manufactuer would take.  
General rule: negligence law does not impose upon manufactuers an obligation to guarantee that theur products are 
free from defects, but merely imposes an obligations to take reasonable steps to ensure their products do not pose 
a risk of injury:  Graham Barlcay Oysters Pty Ltd v Ryan (2002) 211 CLR 549 

Economic loss Uncertainty about whether where only economic loss occurs a duty of care will be attached. 

Solutionss Part 3-2 now imposes a form of strict liability, claimant does not have to prove that the manufacturuer was negligent, 
so that liability mst be imposed even though there was nothing that the manufacturer could reasonably have done to 
avoid the defect in the goods: Ryan v Great Lakes Council (1999) TPR (Digest) 46-191. 
 
Economic loss: An affected person is able to recover loss or damage caused by a breach of a consumer 
guarantee which would encompass pure economic loss, as well as a personal injury, psychiatric injury or property 
damage. 

Limitations on the operation Part 3-2 

Section 271 Confers a cause of action and the right for compensation for affected persons 
The term ‘affected person’ is defined in s 2 of the ACL as meaning: 
(a) a consumer who  acquires the goods; or 
(b) a person who acquires the goods from the consumer (other than for the purpose of re-supply); or 
(c)    a person who derives title to the goods through or under the consumer 
Part 3-2 is directed toward giving a remedy to those who have title to the goods (normally ownership, but would 
extend also to a leasehold interest) 

Goods covered by Part 3-2 

Section 2(1) ACL (a) ships, aircraft and other vehicles; 
(b) animals, including fish; 
(c) minerals, trees and crops, whether on, under or attached to land or not;  
(d) gas and electricity; 
(e) computer software 
(f) second hand goods, and 
(g) any component part of, or accessory to goods. 
The consumer guarantees regime does not apply to suppliers of gas or electricity:  s 65.  
Goods are taken to be supplied to a consumer even if they are affixed to land or premises at the time of supply 
(covers building materials and appliances etc. 

Sales Covered by part 3-2 

Trade or 
Commerce 

Deals with guarantees that apply to a supply of goods in trade or commerce. Excludes sale by auction (consumers 
examine goods before auction) 
sale by auction’ is defined in s 2(1) of the ACL as a sale ‘that is conducted by an agent of the [supplier] (whether the 
agent acts in person or by electronic means)’. Does not cover online auctions, as they do not involve an agent. 
Irrelevant where the manufacturer supplies the goods directly to the consumer or though an intermediary such as 
retailer. 

Persons to whom the obligations is owed: Consumers  

Section 3 ACL Person will be a consumer in 3 situations: 
(1) A person is taken to have acquired particular goods as a consumer if, and only if: 

(a) the amount paid or payable for the goods, as worked out under subsections (4)-(9) did not exceed: 
i. $40,000; or 
ii. If a greater amount is prescribed for the purposes of this paragraph – that greater amount. 

(b) the goods were of a kind ordinarily acquired for personal, domestic or household use or consumption; or  
(c) the goods consisted of a vehicle or trailer acquired for use principally in the transport of goods on public 

roads. 
Exception: ss2: 

However, subsection (1) does not apply if the person acquired the goods, or held himself or herself out as 

acquiring the goods: 

(a)  for the purpose of re-supply; or 

(b) for the purpose of using them up or transforming them, in trade or commerce: 



 45 

(i) in the course of a process of production or manufacture; or 

(ii) in the course of repairing or treating other goods or fixtures on land. 

(10) If it is alleged in any proceeding under this Schedule, or in any other proceeding in respect of a matter arising 
under this Schedule, that a person was a consumer in relation to particular goods or services, it is to be presumed, 
unless the contrary is established, that the person was a consumer in relation to those goods or services. 
(12) In this Schedule, a reference to a supply of goods or services to a consumer is a reference to a supply of goods 
or services to a person who is taken to have acquired them as a consumer. 

Ground 1: 
Prescribed 
Amount 

First ground: price does not exceed 40,000 or the prescribed amount. Will not apply where ss2 applies look above. 
Section 3(5) is of particular note, relating to a ‘mixed supply’, defined as where goods or services are acquired 
together with other property or services (s 3(11)).   
Section 3(5) provides that where a specified price not allocated, the amount paid or payable is: 

a) If the person could have purchased the goods or services from the supplier, the price at which 
they could have been purchased, or 

b) If the person could not have purchased the goods or services from the supplier but could have 
purchased from another supplier, the lowest price at which the person could reasonably have 
purchased the goods or services, or 

c) If could not have been purchased from any supplier other than on a mixed supply, the value of the 
goods or services at that time. 

Ground 2: Goods 
ordinarily acquired 
for personal, 
domestic or 
household use 

Where goods exceed 40k P will need to rely on this provision. 
It will be satisfied provided that one of the ‘ordinary’ uses of the good is for personal use or consumption, regardless 
of the intended use by the consumer:  Jillawarra Grazing Co v John Shearer Ltd (1984) ATPR 40-441. 
In this context, ‘ordinarily’ means ‘”commonly” or “regularly”, not “principally”, “exclusively” or “predominately”’:  
Bunnings Pty Ltd v Laminex Limited [2006] FCA 682 
Accordingly, as long as the one of the ordinary uses of the goods is domestic use, it will not be relevant that the 
plaintiff has purchased the goods for a commercial application: Cinema Centre Services Pty Ltd v Eastaway Air 
Conditioning Pty Ltd (C&C p 419) (1999) ASAL 55-034 
Courts take a broad approach to categorizing the kind of goods, and just because the goods are a commercial 
variant on a domestic product will not of itself deprive it of its personal, domestic or household quality: Carpet Call v 
Chan – carpet does not lose it’s domestic character through a commercial rating. 
Alternate view: 
Bunnings Pty Ltd v Laminex Limited: 
That it is the essential character of the goods in question that muct be investigated, taking into account evidence 
concerning the design, marketing, pricing and potential uses of the types of goods in question. This case found that 
laminate foil used industrially had a domestic element, possessed same characteristics as domestic breed and had 
not been marketed industrially. 

Ground 3: 
Vehicles used for 
transporting 
Goods 

A vehicle or trailer acquired for use principally in the transportation of goods on public roads is specifically deemed 
to be a consumer good.  This will be despite the fact that the vehicle is not personal or domestic in kind (Minchillo v 
Lanes Ford Trucks Pty Ltd), and exceeds $40,000 in price. 
Non-consumer exception: s3(2): 
the person acquired the goods, or held himself or herself out as acquiring the goods, for the purpose of re-supply, or 
for the purpose of using them or transforming them, in trade or commerce: 

I. in the course of a process of production or manufacture, or 
II.  in the course of repairing or treating other goods or fixtures on land. 

This provision will preclude an action by a business who acquires the goods for the purpose of re-supplying them to 
its own customers.  It will also preclude a cause of action by a manufacturer who acquires a component that will be 
processed into a finished product.  This is despite the fact that the goods cost less than $40,000, and are of a kind 
ordinarily acquired for personal, domestic or household use 

Who is a “Manufacturer” 

Section 7 ACL 5 ways in which a person can be a manufacturer section 7(1): 
(a) if the person has actually manufactured the goods, in the sense of having grown, extracted, produced, 

processed or assembled the goods.  This will include, for example a producer of food products, such as 
oyster growers:   Graham Barclay Oysters Pty Ltd v Ryan. 

(b) if the person holds himself or herself out to the public as the manufacturer.   
(c) if the person causes or permits their name, brand or mark to be applied to goods  
(d) if the person permits another person to hold the first person out to the public as the manufacturer of the 

goods, and 
(e) if the person who is not the manufacturer of the goods imports them into Australia, and at the time of 

importation,  the manufacturer does not have a place of business in Australia. 
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For the purpose of ss(c): Section 7(2) 
a) a name, brand or mark is taken to be applied to goods if: 
    (i) it is woven in, impressed on, worked into or annexed or affixed to the goods; or 
    (ii) it is applied to a covering, label, reel or thing in or with which the goods are supplied; and 
(b) if the name of a person, a name by which a person carries on business or a brand or mark of a person is applied 
to goods, it is presumed, unless the contrary is established, that the person caused or permitted the name, brand or 
mark to be applied to the goods. 
a person who permits a name brand or mark to be applied to goods will be strictly liable as a manufacturer even 
though they have included a clear statement on the goods that they are not the manufacturer:  ACCC v Glendale 
Chemical Products Pty Ltd 

Causes of Action against Manufacturers: 

Section 271 Provides four separate causes of action for the plaintiff: Part 3-2 

1) the guarantee that goods are of acceptable quality (s 54), and 

2) the guarantee that goods match their description (s 56); and 

3) the guarantee as to the availability of repairs and spare parts (s 58); and 

4) the guarantee that any express warranty is complied with (s 59). 

Section 54: Guarantee that goods are of acceptable quality: 

Has pre-
conditions: trade 
and commerce, 
Consumer 

The guarantee that will be of most general application is that relating to acceptable quality: 
 54 Guarantee as to acceptable quality 
(1) If: 
(a) a person supplies, in trade or commerce, goods to a consumer; and 
(b) the supply does not occur by way of sale by auction; 
there is a guarantee that the goods are of acceptable quality. 
 
Section 54(2): Definition of Acceptable quality 
provides that goods are of acceptable quality if they are as: 

(a) fit for all purposes for which goods of that kind are commonly supplied; and 
(b) acceptable in appearance and finish; and 
(c) free from defects; and 
(d) safe; and 
(e) durable 

as a reasonable consumer fully acquainted with the state and condition of the goods (including any hidden defects 
of the goods) would regard as acceptable having regard to the matters in subsection (3). 
Section 54(3): specific factors to determine whether goods are of acceptable quality: for each sub-s in (2) take into 
account these indicia 

(a) the nature of the goods 
(b) the price of the goods (if relevant) 
(c) any statements about the goods on any packaging or label on the goods 
(d) any representations made about the goods by the supplier or manufacturer of the goods; and 

      (e)   any other relevant circumstances relating to the supply of the goods. 
The reasonable consumer would regard the goods as being of acceptable quality:  Ryan v Great Lakes Council. 

(a) Fit for all 
purposes for 
which goods of 
that kind are 
commonly 
supplied 
 

Where goods have dual (or multiple purposes) they must be fit for all of those purposes: Rasell v Cavalier Marketing 
Pty Ltd 
The nature of the goods, such as the age of the goods, expense and whether they are second hand, (see s 
54(3)(a)) will be relevant to determining whether the goods are of acceptable quality. 
Jones v West star Motors Pty Ltd (1995) 
Mr Jones inspected the motor vehicle before the purchased it and found defects with the engine. West star repaired 
these defects and Jones took delivery of the vehicle. After this he discovered more defects with the vehicle, west 
star refused to repair them. 
The court held that the examination of the vehicle by Mr jones had only partially revealed the defects of the vehicle 
and he ought to have discovered the other defects at the same time. Therefore not liable for the second set of 
defects. 

(b) Acceptable in 
Appearance and 
FInish 

The nature of goods will be relevant to determining the aspect of quality. i.e. more expensive the product the higher 
the quality will be. 
Marketing claims might also affect quality (second hand/demo) indicating wear and tear on goods. i.e. you get what 
you pay for, look at indicia in 54(3). 

(c) Free from Three categories of defect: 
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Defect  Design defect 

 Manufacturing defects, and 

 Instrumental defects 
Design affects covered in (a) 
Manufacturing affects: statements that accompany the goods on the packaging or labeling S54(3)(c) will be 
relevant. 
Instructional defects: consumers might reasonably expect that any risks of injury are adequately warned about 

(d) Safe Relevant to consider any warnings given or information provided: Ryan v Great Lakes Council - just because a 
product is cheap, does not necessarily mean that consumers do not expect it to be reasonably safe and comply with 
recognized safety standards. 

(e) Durable The price paid for the goods (s 54(3)(b)) will affect expectations as to durability.  The Guide to Consumer 
Guarantees points out that a major and expensive appliance such as a fridge should last longer than an inexpensive 
appliance, such as a toaster (at p 13).  The nature of the goods, in particular their age (s 54(3)(a)) will also be 
relevant as will any statements made about the goods on their packaging or label (s 54(3)(c)), eg that ‘disposable’. 

Statutory Provisos to Section 54 

Section 54(4) Defects that were specifically drawn to the consumer’s attention 
The goods will be deemed to be of acceptable quality where the reason or reasons why they are not of acceptable 
quality were specifically drawn to the consumer’s attention: s 54(4). 
All that is necessary is that the problem be pointed out to the consumer: however the specific problem must be 
pointed out to the consumer. 

Section 54(6) Defects caused by Improper use: 
Goods do not fail to be of acceptable quality if the consumer to whom they are supplied causes them to become of 
unacceptable quality, or fails to take reasonable steps to prevent them becoming of unacceptable quality, and they 
are damaged by abnormal use: s 54(6).  
Abnormal use not defined but: example: dropping phone in water etc. 

Section 54(7) Examination of the goods by the Consumer: 
Goods do not fail to be of acceptable quality if the consumer acquiring the goods examines them before the 
consumer agrees to the supply of the goods, and the examination ought reasonably to have revealed that the goods 
were not of acceptable quality:  s 54(7). 
Must be an actual examination yb consumer, defects must be able to be revealed on a reasonable examination. 
Reasonability based on the nature of the goods. 

Guarantee that Goods match their Description: 

Section 56 Guarantee that Goods Match their Description 
 (1) If: 

(a) a person supplies, in trade or commerce, goods by description to a consumer; and 
(b) the supply does not occur by way of sale by auction; 

there is a guarantee that the goods correspond with the description. 
(2) A supply of goods is not prevented from being a supply by description only because, having been exposed for 
sale or hire, they are selected by the consumer. 
(3) If goods are supplied by description as well as by reference to a sample or demonstration model, the guarantees 
in this section and in section 57 both apply. 
 
i.e. 100% cotton means 100% cotton.  Ss2 extends the provision to goods that would have failed a reasonable 
examination 

Guarantee as to the availability of repairs and spare parts 

Section 58 Guarantee as to the availability of repairs and spare parts 
(1) If: 
       (a) a person supplies, in trade or commerce, goods to a consumer; and 
       (b) the supply does not occur by way of sale by auction 
There is a guarantee that the manufacturer of the goods will take reasonable action to ensure that facilities for the 
repair of the goods, and parts for the goods, are reasonably available for a reasonable period after the goods are 
supplied. 
(2) This section does not apply if the manufacturer took reasonable action to ensure that the consumer would be 
given written notice, at or before the time when the consumer agrees to the supply of the goods, that 
     (a) Facilities for the repair of the goods would not be available or would not be available after a specific period; or 
     (b) parts for the goods would not be available or would not be available after a specified period. 
 
Ss2, provides protection for manufacturers who took reasonable action to make the consumer aware of limited 
parts. 
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Guarantee that any express warranty is complied with 

Section 59 Guarantee as to Express Warrantees: 
(1) if: 

a) A person supplies, in trade or commerce, gods to a consumer; and 
b) The supply does not occur by way of sale by auction 

There is a guarantee that the manufacturer of the goods will comply with any express warranty given or 
made by the manufacturer in relation to the goods. 

Express Warranty: broadly defined in s2: 
In relation to goods, means an undertaking, assertion or representation: 

a) That relates to: 
(i) the quality, state, condition, performance or characteristics of the goods; or 
(ii) the provision of services that are or may at any time be required for the goods; or 
(iii) the supply of parts that are or may at any time be required for the goods; or 
(iv) the future availability of identical goods, or of goods constituting or forming part of a set of which the 
goods, in relation to which the undertaking, assertion or representation is given or made, for part; and 

b) That is given or made in connection with the supply of the goods, or in connection with the promotion by 
any means of the supply or use of the goods; and 

c) The natural tendency of which is to induce persons to acquire goods. 

Cause of Action: Section 271: Against Manufacturers of Goods 

Acceptable 
Quality: Section 
271(1) 

Acceptable quality (Section 54) remedies:  
Section 271(1) provides: 
If: 
(a) the guarantee under section 54 applies to a supply of goods to a consumer; and 
(b) the guarantee is not complied with; 
(c) an affected person in relation to the goods may, by action against the manufacturer of the goods, recover 
damages from the manufacturer 
Limited by ss2: 
Cause of action will Not arise only when: 
(a) an act, default or omission of, or any representation made by, any person other than the manufacturer or an 
employee or agent of the manufacturer; or 
(b) a cause independent of human control that occurred after the goods left the control of the manufacturer; or 
(c) the fact that the price charged by the supplier was higher than the manufacturer’s recommended retail price, or 
the average retail price, for the goods. 
Essentially the default must be beyond the manufacturer’s control in order to have contravened s54. 

Description: 
Section 271(3) 

Sale by description (section 56) Remedies: 
Section 271(3) provides that:  
If: 
(a) a person supplies, in trade or commerce, goods by description to a consumer; and 
(b) the description was applied to the goods by or on behalf of the manufacturer of the goods, or with express or 
implied consent of the manufacturer; and 
(c) the guarantee under section 56 applies to the supply and it is not complied with; 
an affected person in relation to the goods may, by action against the manufacturer of the goods, recover damages 
from the manufacturer. 
Limited by ss4 
Subsection (3) does not apply if the guarantee under section 56 is not complied with only because of: 
(a) an act, default or omission of any person other than the manufacturer or an employee or agent of the 
manufacturer; or 
(b) a cause independent of human control that occurred after the goods left the control of the manufacturer. 
Essentially the same as ss2. 

Repairs and spare 
parts, and express 
warranties 

Spare parts and warranties: 
271(5) If: 
(a) the guarantee under section 58 or 59(1) applies to a supply of goods to a consumer; and 
(b) the guarantee is not complied with; 
an affected person in relation to the goods may, by action against the manufacturer of the goods, recover damages 
from the manufacturer 

An Affected 
Person 

Affected Person: defined s2 ACL 
a) A consumer who acquires the goods; or 
b) A person who acquires the goods form the consumer (other than for the purpose of re-supply) 
c) A person who derives title to the goods through or under the consumer 

Therefore mere user of the goods has no cause of action, only those who have had title conferred on them through 
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being a consumer. 

The Remedies: Section 272: Against Manufacturers 

Section 272(1)(a) Compensation 
Section 272(1)(a)  provides that the affected person is entitled to recover for any reduction in value of the goods 
resulting from the failure to comply with the guarantee, below the lower of: 
 (i) the price paid or payable by the consumer for the goods; or 
(ii) the average retail price of the goods at the time of supply. 
This entitles the person with title to the goods to recover for the diminution in value of the goods, but capped at the 
‘average retail price of the goods’ 
Can avoid these damages via replacing/repairing goods, however can still claim where not done in a reasonable 
time: 271(6) 

Section 272(1)(b) Affected person can recover consequential losses that are reasonably foreseeable: 
(1) In an action for damages under this Division, an affected person in relation to goods is entitled to recover 
damages for: 
… 
 (b) any loss or damage suffered by the affected person because of the failure to comply with the guarantee to 
which the action relates if it was reasonably foreseeable that the affected person would suffer such loss or damage 
as a result of such a failure. 
the cost of inspecting and returning the goods to the manufacturer is taken to be a reasonably foreseeable loss 
suffered by the affected person: s 272(2). 
“loss or damage” very broad covers property damage, personal injury and consequential economic loss. House fire 
burns the house down, Only the person who holds title, will have a course of action against the manufacturer 
P must prove on balance of probabilities that the breach was the but for cause of injury suffered, i.e. must be the 
probably but for cause, not a possible but for cause: Merck Sharpe & Dohme (Australian) Pty Ltd v Peterson [2011] 
FCAFC 128 

Claims for Damages for Death or Personal Injury: when making claims under the above sections: limitations under the CCA are 
applied 

Section 87E CCA limitations have been placed on the amount that can be awarded as damages for personal injury or death against 
manufacturers for a failure to comply with a consumer guarantee. Also, smoking related injuries cannot be claimed. 

Loss of earning 
Capacity 

The effect of s 87U is that a plaintiff’s damages for loss of earning capacity will be capped at twice average weekly 
earnings of Australian employees.  Note that average weekly earnings are currently approximately $1,300 

Medical Expenses 
and Gratuitous 
Care Damages 

s 87W(2) is satisfied, namely where  
(a) there is a reasonable need for the services to be provided, 
 (b) the need has arisen solely because of personal injury to which the personal injury damages related and  
(c) the services would not be provided to the plaintiff but for the injury.   
Furthermore, under s 87W(2) these damages are available only where the services are provided for at least 6 hours 
per week and for a period of at least 6 months. 
Cannot exceed average weekly earning, pro-rated if below 
The same restrictions apply on an award of damages for loss of ability to provide gratuitous care to others (Sullivan 
v Gordan damages):  s 87X 

Non-Economic 
Loss 

The maximum amount that can be awarded for non-economic loss (pain and suffering, loss of amenities, loss of 
expectation of life and disfigurement: s 87D) is set at $250,000:  s 87M. 
Max amount 250k can only be awarded in the most extreme cases where P has suffered the gravest conceivable 
kind: s87P 
Threshold: must be atleast 15% - 33% of more extreme case = percentage of total claim: S 87S 
33% or more: can recover direct proportion 50% = 50% of max claim: section 87Q 

Aggravated/ 
Exemplary 

Cannot be awarded: s87ZB 

Limitation Periods, indemnification or Suppliers, Contracting out of the Guarantees 

Section 274 ACL: 
Indemnification of 
suppliers 

Manufacturer indemnifies suppliers since they made the good. Therefore bearing primary responsibility 

Section 273 ACL: 
Limitation periods 

Sets out that 3 years is the relevant limitation period for any claim on a day where P became aware or ought to have 
become aware. 
Section 87F CCA; 273 will not apply in death or personal injury claims: 
Claim must be commenced: 

a) Within 3 years of the date of discoverability: 
b) In any event, within the long stop period. 

Section 87G: date of discoverability is day P knew or ought to have known: 
a) Death or person injury has occurred 
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b) Was attributable to a contravention of he act 
c) Injury was significant enough to justify bringing a cause of action 

If dude is a minor/incapacitated, knowledge of parents taken into account: ss4 and 5 
Section 87H: Long stop period is: 

a) 12 years from relevant act or omission 
b) such other period as extended by the court (cannot be more than 3 years after the date of discoverability) 

having regard to, inter alia: 
(i) whether fair trial is prejudiced 
(ii) nature of the D’s conduct 
(iii) extent and nature of P’s loss 

Does not apply to smoking. 

Section 64: 
Contracting out 

Provides that any term of a contract that purports to exclude, restrict or modify a consumer guarantee, or to limit the 
remedies available for a breach of a consumer guarantee will be void. 
Exception 64A: 
Where goods are not acquired for personal domestic or household use, above 40k etc 
Permits a contract to limit liability to: 

 replacement of goods or the supply of equivalent goods 

 the repair of goods 

 repayment of the cost of replacing goods or of acquiring equivalent 

 the payment of the cost of having goods repaired. 
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TOPIC 13 LIABILITY OF MANUFACTURERS FOR GOODS WITH A SAFETY 
DEFECT: MAYBE LEARN AGAIN. 

Introduction 

Part 3-5 causes of actions for persons who have suffered loss or damage as a result of a safety defect in a good. This part 
applies where a good has a defect which renders it unsafe, not to defects that make the good less valuable. This 
section does provide a cause of action for recovery of economic loss caused by a diminution in the value of the 
defective product itself. 

Manufacturer 

Must be in trade or 
commerce 

Refer to topic 3. 

Section 7: who is a 
Manufacturer 

5 ways in which a person can be a manufacturer section 7(1): 
(a) if the person has actually manufactured the goods, in the sense of having grown, extracted, produced, 

processed or assembled the goods.  This will include, for example a producer of food products, such as 
oyster growers:   Graham Barclay Oysters Pty Ltd v Ryan. 

(b) if the person holds himself or herself out to the public as the manufacturer.   
(c) if the person causes or permits their name, brand or mark to be applied to goods  

Glendale Chemical Products Pty Ltd v ACCC 
Any company that affixes it’s brand to a good  will be deemed a manufacturer 

(d) if the person permits another person to hold the first person out to the public as the manufacturer of the 
goods, and 

(e) If the person who is not the manufacturer of the goods imports them into Australia, and at the time of                       
importation, the manufacturer does not have a place of business in Australia 

Section 147 ACL Deems the supplier of goods to be a manufacturer where the applicant has served a notice on his supplier 
requesting particulars of the actual manufacturer or that supplier’s supplier, and has failed to provide those 
particulars within 30 days. i.e. supplier has not provided the particulars after 30 days will be deemed the 
manufacturer. 

Section 144 ACL that if 2 or more persons are liable under Part 3-5 for the same loss, they will be ‘jointly and severally liable’ 

Goods 

S2(1) ACL Refer to topic 7 

Safety Defect: 

Section 9 ACL Section 9: Meaning of safety defect in relation to goods 
Threshold: (1) For the purposes of this Schedule, goods have a safety defect if their safety is not such as persons 
generally are entitled to expect. 
Factors of the Threshold: (2) In determining the extent of the safety of goods, regard is to be given to all relevant 
circumstances, including: 
(a) the manner in which, and the purposes for which, they have been marketed; and 
(b) their packaging; and 
(c) the use of any mark in relation to them; and 
(d) any instructions for, or warnings with respect to, doing, or refraining from doing, anything with or in relation to 
them; and 
(e) what might reasonably be expected to be done with or in relation to them; and 
(f) the time when they were supplied by their manufacturer. 
(3) An inference that goods have a safety defect is not to be made only because of the fact that, after they were 
supplied by their manufacturer, safer goods of the same kind were supplied. 
(4) An inference that goods have a safety defect is not to be made only because: 
(a) there was compliance with a Commonwealth mandatory standard for them; and 
(b) that standard was not the safest possible standard having regard to the latest state of scientific or technical 
knowledge when they were supplied by their manufacturer. 
Judged:  safety defect to be determined objectively by reference to the expectations of the community at large, 
therefore meeting the community standards: Carey-Hazell v Getz Bros [2004] ATPR 42-014; Graham Barcalys 
Oysters v Ryan. 
The Objective Person: 
Understand goods are not completely risk free: They will tolerate some risks of harm for reasons of social utility, so 
as not ot make the manufacturing process prohibitively expensive, provided the risks are warned against: Carey-
Hazell v Gets Bros 
The goods will eventually wear out, Manufacturer not reasonably expected to create a design that would never wear 
out,  and would be safe no matter the circumstances: Middleton v Erwin 

3 categories of 
safety Defects 

a) Design defects – that is defects relating to the form, structure of composition of the goods (for example, a 
children’s toy poses a choking hazard due to its design) 
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b) Manufacturing defects – where the defect is introduced during the manufacturing process (for example, 
a food product becomes contaminated during the manufacturing process 

c) Instructional defects – where the warnings or directions for use accompanying the product are 
inadequate (for example, a pharmaceutical product is not accompanied by adequate warnings about the 
risk of side effects 

 Glendale: product marketed as drain cleaning product: 9(2)(a). not specifically warned that 
cleaning agent should not be used with hot water or in a confined space: 9(2)(d). Such warning 
was reasonably required to use it as expected by manufacturer: 9(2)(e) 

 Skerbic v McCormack: applies to third parties who follow instructions given to intermediary that 
were inadequate. 

 Carey – Hazell: unnecessary that the manufacturer or heart vavles give warning that there was 
a possible clot side affect. This was a well known inherent risk, surgeons would have warned of 
it anyway. 

Section 9(3): Safer 
goods of same kind 

Goods are not to be inferred as to having defects because safer versions are out there 

Section 9(4): 
Standards 

Provides that an inference that goods have a safety defect is not to be made only because there was compliance 
with a Commonwealth mandatory standard and that standard does not represent the latest scientific or technical 
knowledge 

Causes of Action: Sections 138 - 141 

Section 138: 
Personal Injuries  

Personal Injury Claims:  
138 Liability for loss or damage suffered by an injured individual 
(1) A manufacturer of goods is liable to compensate an individual if: 
(a) the manufacturer supplies the goods in trade or commerce; and 
(b) the goods have a safety defect; and 
(c) the individual suffers injuries because of the safety defect. 
(2) The individual may recover, by action against the manufacturer, the amount of the loss or damage suffered by 
the individual. 
(3) If the individual dies because of the injuries, a law of a State or a Territory about liability in respect of the death of 
individuals applies as if: 
(a) the action were an action under the law of the State or Territory for damages in respect of the injuries; and 
(b) the safety defect were the manufacturer’s wrongful act, neglect or default. 
4 elements: 
1. The manufacturer defendant supplied the goods: discussed above 
2. The goods were supplied in trade or commerce: refer to topic 3 
3. The goods have a safety defect (discussed above), and 
4. Because of the defect an individual suffers injuries 

 Causal link between the defect and the injuries will be established by proving on the balance of 
probabilities that ‘but for’ the defect the injuries would not have occurred. The defect was a necessary 
condition of applicant’s injuries: Forbes v Selley – must be the probable not possible cause of the injuries. 

 Where injury arose from a failure to warn defect, Applicant must prove they would have followed the 
instructions provided they had been given: Glendale – had warning of not mixing with hot water, injuries 
would have been avoided. Carey – Hazell – doubtful if dude had known of blood clot risk they would have 
foregone the surgery. 

Section 139: loss 
because another 
person has suffered 
injury 

Claims by Persons who have Suffered Loss or Damage because another Person has been Injured 
Section 139 provides a cause of action for persons who have suffered loss because another individual was injured 
by or died as a result of using the good with the safety defect, provided the loss did not come about because of a 
business arrangement 
139 Liability for loss or damage suffered by a person other than an injured individual 
(1) A manufacturer of goods is liable to compensate a person if: 
(a) the manufacturer supplies the goods in trade or commerce; and 
(b) the goods have a safety defect; and 
(c) an individual (other than the person) suffers injuries because of the safety defect; and 
(d) the person suffers loss or damage because of: 
    (i) the injuries; or 
    (ii) if the individual dies because of the injuries—the individual’s death; and 
(e) the loss or damage does not come about because of a business or professional 
relationship between the person and the individual. 
(2) The person may recover, by action against the manufacturer, the amount of the loss or damage suffered by the 
person. 
Purpose of this section is to compensate the dependants of the primary victim: Stegenga v J Corp Pty Ltd 
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Section 140: 
Property Damage to 
Consumer Goods 

140 Liability for loss or damage suffered by a person if other goods are destroyed or damaged 
Essentially is a claim where goods acquired for personal, domestic or household use have been damaged 
by the defective good. If the goods are supplied together and form a set, there is no compensation under 
this section. 
(1) A manufacturer of goods is liable to compensate a person if: 
(a) the manufacturer supplies the goods in trade or commerce; and 
(b) the goods have a safety defect; and 
(c) other goods of a kind ordinarily acquired for personal, domestic or household use or consumption are destroyed 
or damaged because of the safety defect; and 
(d) the person used or consumed, or intended to use or consume, the destroyed or damaged goods for personal, 
domestic or household use or consumption; and 
(e) the person suffers loss or damage as a result of the destruction or damage. 
(2) The person may recover, by action against the manufacturer, the amount of the loss or damage suffered by the 
person 
Effect of this section is to recover the cost of the damaged goods ordinarily acquired for personal, domestic or 
household use, not the defective good itself. Test for domestic good: objective: satisfied where one of the ordinary 
uses of the good is for personal use or consumption, regardless of intended use of consumer: Jillawarra Grazing Co 
v John Shearer Ltd. IMPORTANT: must show that the applicant intended to use or consume to goods for personal, 
domestic or household use. 

Section 141: 
Property Damage to 
Land, Buildings or 
Fixtures 

141 Liability for loss or damage suffered by a person if land, buildings or fixtures are destroyed or damaged 
Cause of action where good with safety defect caused damage where the goods were of a kind ordinarily acuiqred 
for personal use 
(1) A manufacturer of goods is liable to compensate a person if: 
  (a) the manufacturer supplies the goods in trade or commerce; and 
  (b) the goods have a safety defect; and 
  (c) land, buildings or fixtures are destroyed or damaged because of the safety defect; and 
  (d) the land, buildings or fixtures are ordinarily acquired for private use; and 
  (e) the person used, or intended to use, the land, buildings or fixtures for private use; and 
  (f) the person suffers loss or damage as a result of the destruction or damage. 
(2) The person may recover, by action against the manufacturer, the amount of the loss or damage suffered by the 
person. 

Defences: Section 142 

142 Defences to defective goods actions 
In a defective goods action, it is a defence if it is established that: 
(a) the safety defect in the goods that is alleged to have caused the loss or damage did not exist: 
  (i) in the case of electricity—at the time at which the electricity was generated, being a time before it was transmitted or distributed; or 
  (ii) in any other case—at the time when the goods were supplied by their actual manufacturer; or 
(b) the goods had that safety defect only because there was compliance with a mandatory standard for them; or 
(c) the state of scientific or technical knowledge at the time when the goods were supplied by their manufacturer was not such as to enable 
that safety defect to be discovered; or 
(d) if the goods that had that safety defect were comprised in other goods—that safety defect is attributable only to: 
  (i) the design of the other goods; or 
  (ii) the markings on or accompanying the other goods; or 
  (iii) the instructions or warnings given by the manufacturer of the other goods. 

Section 142(a): No 
Defect at Time of 
Supply 

Onus on manufacturer to prove defect did not exist at time of supply. 

 Presumed that the defect was caused whilst the goods were in the manufacturer’s control. 

 Sufficient for manufacturer to prove that adequate quality controls were in place, however they must prove 
they were applied to the product in question. 

 Effem Foods Ltd v Nicholls: found that the more probable explanation for a pin entering a snickers bar 
was that it happened during the manufacturing process, considering it was sealed and not opened until it 
reached the retailer. 

 Carey-Hazell: manufacturer could establish on balance of probabilities that the chip had occurred post-
explant rather than during production process. Valve had been examined before, during and after 
manufacturing process. Also during and after being planted. Only second test after being planted showed 
the chip in the valve. Resulting in the control testing being stringently applied. 

Section 142(b): 
Mandatory Standard 
Defence 

Defect arose while complying with a mandatory standard: 
mandatory standard, in relation to goods, means a standard: 
 (a) for the goods or anything relating to the goods; and 
 (b) that, under a law of the Commonwealth, a State or a Territory, must be complied with when the 
goods are supplied by their manufacturer, being a law creating an offence or liability where there is such 
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non-compliance; 
but does not include a standard which may be complied with by meeting a higher standard. 
If the manufacturer pleads this defence, and serves notice of this on the Commonwealth, the Commonwealth 
becomes a defendant to the action (see s 148) and will be required to meet the verdict if the defence is successful.  
Keeping in mind the quick pace of technological change, the Commonwealth is not liable merely because the 
standard does not represent the latest scientific or technical knowledge:  s 9(4). 

Section 142(c): State 
of the Art Defence 

State of the art Defence: 
Essentially there was no technical knowledge to detect the defect in the goods. Defecnce will be unavailable where 
technology existed to detect the defect. 
the application of the defence to the circumstance where there was no practicable means by which the 
manufacturer could detect the defects as there was no reliable sample test,  see Ryan v Great Lakes Council (1999) 
ATPR (Digest) 46-191. 
Peterson v Merck Sharpe & Dohme (Aust) Pty Ltd: 
Defence established that it was not until the final results of the testing came through, that the drug had the potential 
for an increased risk. Therefore, until the final result there was no technical knowledge. 

Section 142(d): 
Components 
Defence 

If a defective component is incorporated into a finished good then, in the absence of an available defence, both the 
component manufacturer and the manufacturer of the finished good will be jointly and severally liable (s 144).  
However the component manufacturer will have a defence where it can establish that the defect is attributable only 
to the design of the finished goods, or inadequate markings, instructions or warnings. 

Section 137A CCA: 
Contributory Acts or 
Omissions  

(1) If the loss or damage to which a defective goods action under section 138 or 139 of the Australian Consumer 
Law relates was caused by both: 
  (a) an act or omission of: 
    (i) the individual who suffers the injuries referred to in that section; or 
    (ii) a person for whom that individual is responsible; and 
  (b) a safety defect of the goods to which the action relates; 
the amount of the loss or damage is to be reduced to such extent (which may be to nil) as the court thinks fit having 
regard to that individual’s share in the responsibility for the loss or damage. 
(2) If the loss or damage to which a defective goods action under section 140 or 141 of the Australian Consumer 
Law relates was caused by both: 
  (a) an act or omission of: 
    (i) the person who suffered the loss or damage; or 
    (ii) another person for whom that person is responsible; and 
(b) a safety defect of the goods to which the action relates; 
the amount of the loss or damage is to be reduced to such extent (which may be to nil) as the court thinks fit having 
regard to the person’s share in the responsibility for the loss or damage. 
It is noted that, for the purpose of ss 138 and 139, it is the contributory negligence of the individual who has suffered 
the personal injury that is relevant:  s 137A(1). Thus, for the purpose of s 139, it is the contributory negligence of the 
primary victim that is relevant; thus the claimant’s damages will be reduced where the primary victim was 
contributorily negligent. In the case of ss 140 and 141, it is the contributory negligence of the person who has 
suffered the loss or damage that is relevant:  s 137A(2). 
 
note in this regard that contributory negligence will be not be found against the applicant where the misuse was one 
that should reasonably have been anticipated by the manufacturer, and relevant warnings given:  Glendale 

Personal Injury Damages 

 Section 138 confers a cause of action for personal injury damages and s 139 facilitates dependency claims 

Limitation Periods 

Section 143 ACL: Refer to topic 12 limitation periods. 

Damages Refer to topic 12 

 


