
Topic 1: Introduction to Corporate Law – Regulatory Framework 
 

1. What is a company? 
 
Define: An artificial entity recognised by the law as a legal person with rights and liabilities 
 

– Distinct from its shareholders, its directors who control its management, and its officers and 
employees 

 
Shareholders – regarded as “the owners” of the company 
– Limited liability 
– Issuing of shares and transferability of shares 
 
Directors / Board of director – usually given the power to control the  
management of the company’s business 

 
 

 
 
Simplistic View of the Company: The Shareholder Primacy Model 
 
 
 
 
 
 
 
 
 
 

Stakeholder View of the Company: The Stakeholder Model 
 

 
 

a. Benefits of Incorporation 
 
Separate legal personality 

o Enables ability to contract and own property 
 

Limited Liability for shareholders 
o Creation of a share represents ownership of company  

 
Perpetual Succession  
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o Has its own legal identity regardless of changes in its membership through transfer of 
shares, death or other reason. 

 

 A company, which is formed after it is incorporated at law, is a Legal Device by which benefits, 
rights, responsibilities are conferred to a fictional entity, which has the equivalent of a natural 
person at law. 
 

 The company acts through its agents, - directors, officers, employees etc – members 
(shareholders).  

 
b. History of Corporate Law 

 
Companies Act 1862 (UK) 

 It was not until the passage of the Limited Liability Act 1855 (UK) that even conditional 
limited liability was extended to shareholders.  

 This protection meant that the word “Limited” has to appear at the end of the company’s name 
to mark the membership’s diminished liability.  

 A year later this protection became unconditional with the passing of the Joint Stock 
Companies Act 1856 (UK) marking the beginning of modern limited liability company.  

 Which proceeded to the passage of the first Companies Act in 1862.  
 
Companies Act 1981 

 The Federal Government addressed the problem of there being no uniform legislation 
governing companies by passing the Companies Act 1981 (Cth)  

 
Corporations Act 1989 
 

 This was a national scheme for the regulation of trading, financial and foreign companies.  

 Parliament enacted two other legislation: Australian Securities Commission Act 1989 (Cth) 
and Close Corporations Act 1989 (Cth) to replace the existing corporations and securities 
legislation, introducing a national body, the Australian Securities Commission (ASC).  

 
NOTE:  The Corporations Act 1989 (Cth) however was held invalid by the High Court by majority of 
6:1 verdict in the case of New South Wales v Commonwealth (1990), in respect of the fact that the 
legislation did not permit the incorporating of companies.  
 
 

i. Corporations Law 

New South Wales v Commonwealth (1990) 169 CLR 482 
Facts: 

 The NSW, SA and WA Governments were concerned over the loss of revenue 
that would result from the Commonwealth’s control over corporate affairs.  

 The Governments challenged the constitutional validity of the Corporations Act 
1989 (Cth) arguing that S51(xx) did not allow the Commonwealth to regulate to 
regulate the registration of new companies and to prohibit trading corporations 
from incorporating under State corporation laws.  

 The States argued that the word “formed” in S51(xx) indicated that the 
corporation should already have been incorporated under State law.  

 
Held (Mason CJ, Brennan, Dawson, Gaudron, Toohey and McHugh JJ at 497):   

 A majority of the High Court held that the Commonwealth lacked legislative 
authority to regulate the formation and incorporation of companies. Therefore, 
the Commonwealth could only legislate with respect to corporations, which 
had already been formed.  

 The High Court held by 6 to 1 that the corporations power does not enable the 
Commonwealth to regulate the incorporation of companies. The decision 
meant that the Commonwealth could not, by itself, establish a national 
corporations regime, but could only do so in co-operation with the States 



Corporations Law was incorporated into state legislations through S82 of the respective 
Corporations Acts. The states adoption of this legislation and the recognition of the Commonwealth 
ASC as solely responsible for the administration of the Act effected in practice a national system for 
the regulation of companies.  
 

 There were a number of cases, which undermined this corporate law scheme as they denied 
the Federal Court jurisdiction over Corporations Law matters outside the Territories.  

 

Corporations Act 2001 (Cth) 
 

 States had to refer their Corporations Law powers to the Commonwealth pursuant to 
S51(xxxvii) of the Commonwealth Constitution.  

 States also agreed to refer their power to amend the Corporations Act and ASIC Act in 
relation to the formation of corporations, corporate regulation and the regulation of financial 
services and products.  

 This legislation provides that the referred powers are not to be used by the Commonwealth 
for purposes of regulating, industrial relations and the environment.  

 
 
 
 

Topic 2: Registration and its effects 
 
This chapter examines the process of registration under the Corporations Act 2001 (Cth) 
 

1. Registration of new companies 
 

a. Pre-requisites to registration 
 

 Shelf companies  
Before the process of registering a new company under Chap 2A is considered, the notion of a ‘shelf’ 
company requires brief mention. In practice, clients often purchase a shelf company, rather than 
instruct their advisors to incorporate a new company. Shelf companies that have been registered but 
are inactive.  
 
Generally, the existence of a shelf company can arise in two ways.  
 

i. First, lawyers and accountants often keep a stock of newly registered companies 
available for purchase by clients that have not been previously used to conduct a 
business. 

ii. Second lawyers and accountants sometimes buy defunct companies from clients who no 
longer need that corporate vehicle. In both cases purchasing a shelf company allows 
clients to avoid delays involved in the registration process. 

 

 Pre-requisites to registration  

In Re Wakim (1999) the High Court held that the legislation upon which the administration 
of the Corporations Law was based was invalid.  

 
Likewise, in the case of Bond v R (2000) the court held that a conferral of authority by the 
States upon a Commonwealth officer that exceeded authorized under Commonwealth 
legislation would be inoperative pursuant to S109 of the Commonwealth Constitution.  
 
Finally, in R v Hughes (2000), the court held that the Commonwealth must be able to 
identify a legislative head of power that can support the enactment of Commonwealth 
enabling legislation, in regards to the conferral of authority by States on Commonwealth 
officers.  

 



Where a client’s needs are more specific, it may be necessary to register a new company through the 
process outlined in Cap 2A of the Corporations Act. 

 

 Membership/shareholder 
Any person, whether they are a natural person or a company can be a shareholder. There are no 
residency requirements in relation to owning shares s114.  
 
Any person(s), whether natural or corporate, can incorporate to pursue a lawful purpose. The 
proposed members must consent to the inclusion of their name on the registration form RE Hunter 
Resources Ltd 1992. 
 

 Company name  
First step is to make sure that the proposed company name is not already taken. There are 
restrictions to what names that can be registered, such as controversial company names.  
 

 
 Consent of director/secretary 

Written consent must be attained before a company can be registered. There are some regulations in 
relation to directors and secretaries. There can only be 1 director for private companies. Public 
companies must have 3 directors.  It is important to get the written consent from these people 
because of the potential liabilities. If the written consent is not obtained, and the form is put into ASIC 
with the names of directors, it doesn’t invalidate the form and the validation of the company 
(paragraph 5.60 in textbook). The company breaches the Act if it doesn’t obtain this consent, which 
could lead to other potential consequences. The directors of the company must ordinarily reside in 
Australia, however they do not have to be an Australian citizen.  
 
Secretaries must make sure that the forms are complied with. Under private companies, there is no 
absolutely necessity to appoint a secretary, but with public companies there is such a requirement. 
There is no requirement that the director cannot also be the secretary.  
 

 The written, signed consent of each director and secretary who it is proposed that the 
members will appoint must be obtained before applying for registration ss 117 (2) and (5) 
,201D, and 204( C )  

 
 The company breaches the Act if it fails to receive consent, however a contravention of s 

201D does not affect the validity of the appointment of the director ss201D(1) and 
204C(1) Collins v Zernike Australia Pty Ltd  

 
 Once the company is registered, these consents must be retained with the company’s 

records: ss117)5), 201D(2) and 204C(2). 

S152 of the Corporations Act 2001 – Company Name 

  
- While reserving the company’s name is not an essential prerequisite to registration (s152(1)), if the 

incorporators wish the company to be registered under a particular name, it is best practise to 
resource the name under s152(1) before registration by completing Form 410. The form must be 
accompanied by the prescribed fee which is currently $40. Instead of reserving a company name, 
the company may simply adopt its Australian Company Number (ACN) as its name: s148(1). 

- Under s152(1) and (2), if a person has lodged an application to reserve a name and that name is 
available, ASIC must reserve the proposed name for two months from the date of the lodgement. 

- A name may not be reserved in the absence of the Minister’s written consent if another company 
has already reserved the identical name or another person has registered such under the national 
business names register: s147(1)(a) and (b). In addition, the name may not be reserved if the name 
has been declared by the regulations to be unacceptable for registration. 

- Subject to ss154 and 155, under 153 the company’s name and ACN must be set out on all public 
documents and negotiable instruments. Again, if the last 9 digits of a company’s ABN are the same 
as its ACN, the company has a choice of using either its ABN or ACN with the company name on all 
public documents are negotiable instruments: s153(2). 

 



 
 Constitution 

Generally, a company no longer needs a constitution. They can simply use the model rules prescribed 
in the Corporations Act known as ‘replaceable rules’. If they want to displace, modify or add, they 
must draft a constitution. ONLY a public company that wishes to be governed by a written constitution 
on its registration must lodge that constitution with their application for registration s 117 (3) 
 

b. Application to registration 
 

 
c. Effect of registration  - Effect of registration at law (topic 3) 

 
• (S119) On registration, a company becomes a separate legal person 
• (S124) Legal capacity of: 

– Natural person 
• Own property 
• Contract 
• Sue and be sued 

– Body corporate 
• Issue shares 
• Grant a charge 

 
• (S120(1)) Persons consented to be member, director and/or secretary become member, 

director and/or secretary upon registration 
• (S120(2)) Shares taken to be issued to members upon registration 

 
 

i. Benefits of registration 
 
Separate legal identity 

4 Step Process: S117 of the Corporations Act 2001 

 
1. Lodge application form 201 with ASIC & pay fee 
2. S117 CA sets out the prescribed contents of the application:  

 Whether company proprietary or public 

 Members, number of shares and share classes 

 Directors  
o Pty – one ordinarily residing in Australia;  
o Public – min of 3, 2 ordinarily residing in Australia 

 Secretary 
o Public – must have 

 Consents of members, directors and secretary 

 Address of registered office 

 Constitution or replaceable rules 

 Company name 

 All companies must have registered office s 142(1) 
o Proprietary companies are not required to open the company’s registered office to the 

public during certain hours: s145 
o Public companies are required to state in the application their proposed opening hours 

(unless they are standard –10am-12 noon and 2-4pm of each business day ss9 and 
117(2)(h)  

3. ASIC registers company (if it is lodged in accoradance with s 117  s118(1)(b)) , allocates ACN, 
issues certificate of registration 

4. Company comes into existence when registered (S119) 

 



 As a company is conferred with separate legal personality, incorporation allows the corporate 
assets and obligations to remain distinct from the shareholders’ and directors’ personal assets 
and obligations: Salomon v Salomon & Co Ltd.  

 This separation is particularly beneficial if the company fails as, generally, corporate creditors 
will not be able to have recourse to shareholders’ and directors’ assets to satisfy corporate 
debts 

 As the company is a separate legal identity, it can employ its directors and members and thus 
provide these persons with the benefits of, inter alia, workers compensation 

 
Limited Liability 
Related to this first benefit is the ability to confine shareholders’ liability for corporate debts to any 
unpaid amount on their shares and/or guarantee, By contrast, partners are jointly and severally liable 
for all the firm’s debts 
 
Perpetual succession 
As noted above, upon incorporation a company remains in existence until it is deregistered. 
 
Flexibility 

 The ability to accommodate differing interests though the drafting of the company’s 
constitution makes this business structure very flexible 

 As a shareholder’s interest is limited to the ownership of that individual’s shares, as opposed 
to an interest in company property, interest in companies are easily transferable 

 
Finance 
It is generally easier for companies to obtain finance from outside institutions than other business 
organisations. The continuity provided by perpetual succession allows financial institutions to enter 
into long-term financing arrangements with companies with confidence. Companies may also secure 
loan moneys by way of fixed or floating charges over company assets.  
 
 
 
 

ii. Limitations of registration 
 
Formalities 
To be incorporated, and to continue in operation, a company must comply with particular formalities 
prescribed by the Corporations Act. 
 
Costs 
The expenses involved in complying with these formalities include the direct cost of professional 
assistance in preparing documents, filing costs, audit and accountancy fees, and the indirect costs 
stemming from directors and other officers being involved in their preparation. 
 

2. Post registration requirements 
 

 Common seal 
 
The Board of Directors sign various Contracts/Agreements, on behalf of the Company, with the help 
of Common Seal. The Common Seal is the official signature of the Company. It is die or signet on 
which, the name of the Company is engraved. It is affixed to a document to prove its authenticity. A 
Company can have a Common Seal on its incorporation/registration with the Registrar of Companies. 
 
S123, it is like their signature, or their way of entering into contracts. Nowadays, contracts can be 
entered into by those who have the power to enter into them, thus they are not a necessity now.  
 



Under s123(1), the company may have a common seal. It is common for companies to have a 
common seal and equally common that the company constitution (if any) provides that it may be 
contract through the affixing of the common seal. Note that this must state the company’s name and 
ACN: s123(1) 
 

 

 Appointment of officers and auditors 
 
Every company must appoint a public officer for taxation purposes. They must also appoint auditors. 
 
Post registration it is important to hold meetings of members and/or directors to pass any resolutions 
necessary to appoint company officers. Upon registration the persons specified in the application for 
registration as having consented to being a director and/or secretary become a director and/or 
secretary of the company: s120(1).  
 
However, if this method has not been adopted, one of the first post registration tasks is to appoint the 
company’s directors/company secretary. Again note that the written consent of the director(s) must be 
given before appointment and retained by the company: s201D. In turn, directors should meet to 
appoint a company secretary: s204D. 
 
Under s252 of the Income Tax Assessment Act 1936, every company carrying on business in 
Australia is required to appoint a public officer. This officer is responsible for ensuring that the 
company complies with its taxation obligations.  
 
Under s301(1) prima facie all companies must appoint an auditor. Where, however, the company is a 
small proprietary company, it only has to appoint an auditor if: 

 It is controlled by a foreign company that has not lodged consolidated accounts with ASIC: 
s292(2) 

 Shareholders holding at least 5% of voting shares have requested an auditor: s293(3)©; or 

 ASIC requires an auditor: s294 
 
Under s325 the directors of a proprietary company may appoint an auditor if the general meeting has 
not done so. For public companies, the directors must appoint an auditor within one month of 
registration if the general meeting has not made such an appointment: s327A(1). 
 
 

S127 of the Corporations Act 2001 
Execution of documents (including deeds) by the company itself 

             (1)  A company may execute a document without using a common seal if the document is signed by: 
                     (a)  2 directors of the company; or 
                     (b)  a director and a company secretary of the company; or 

        (c)  for a proprietary company that has a sole director who is also the sole company secretary--that director. 
 
Note:  If a company executes a document in this way, people will be able to rely on the assumptions in subsection 129(5) 
for dealings in relation to the company. 
              
(2)  A company with a common seal may execute a document if the seal is fixed to the document and the fixing of the seal 
is witnessed by: 
                     (a)  2 directors of the company; or 
                     (b)  a director and a company secretary of the company; or 
                     (c)  for a proprietary company that has a sole director who is also the sole company secretary--that director. 
 
Note:  If a company executes a document in this way, people will be able to rely on the assumptions in subsection 129(6) 
for dealings in relation to the company. 
              
(3)  A company may execute a document as a deed if the document is expressed to be executed as a deed and is 
executed in accordance with subsection (1) or (2). 
              
(4)  This section does not limit the ways in which a company may execute a document (including a deed). 
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 Registers 
 
They must keep registers, and books which show who owns what shares.  
 

 Minute books 

 Share issues  

 Accounting 

 Annual General Meeting 
 

Every public company must hold an annual general meeting as per s250M. An annual general 
meeting is where the shareholders get together and the CEO talks to them. 
 
A register is a book that notes who the director is, and at what date they were appointed and 
resigned, and also their contact details. These are important because they provide a history of the 
company. The other reason for registers is that they have to show that they have complied with the 
legislation, and that the right forms have been submitted to AS 
 
Once registered, the Corporations Act requires the company to maintain certain registers. The 
company is required to keep a register of its directors and secretary.  
 
The company is also required to establish registers of: 

 Members: ss168(1)(a) and 169 

 Options granted to take up unissued shares: ss168(1)(b) and 170 

 Charges: s271; and 

 Debenture-holders: s1047 
 
Other documents that should be kept on the company’s register include: 

 Certificate of registration 

 Original executed copy of constitution plus two photocopies 

 Original consents 

 Common seal 
 
A company’s register must be kept at: 

 The company’s registered office; 

 The company’s principle place of business; 

 The place where the work involved in maintaining the register is conducted; or 

 Another place approved by ASIC: s172(1) 
 
Minute books 
Companies must create and maintain minute books in which the minutes of general meetings and 
directors meetings are to be entered: s251A(a) 
 
Share issues 



Where the company is limited by shares, shares are deemed to have been issued to the original 
subscribers at the date of incorporation s120(2). Where the company is deemed to have allotted 
shares under s120(2) or has otherwise allotted shares, under s254X the company must lodge a notice 
regarding the allotment within 28 days of issuing the shares.  
 
Accounting records 
The Corporations Act requires companies to maintain specified records and make certain disclosures 
of financial matters. 
 
Annual general meeting 
Only public companies are required to hold annual general meetings (AGM): s250N. Section 250N(1) 
provides that a public company’s first AGM must be held within 18 months of being registered.  
 
 
 
 
 
 
 
 
 

3. Registration of Existing Entities 
 

 Companies registered under previous Corporations Law 

 Transfer of registration by non-companies – eg. Partnership 

 Registrable Australian Bodies 

 Foreign companies  
 
Companies registered under Corporations Law 
Under s1378(1) all companies registered under the previous Corporations Law continue to be 
registered after the commencement of the Corporations Act as if they were duly registered under part 
2A.2 of the Act. Section 1378(1) does not have the effect of creating a new company, but rather 
facilitates the continuation of the company with the same characteristics and attributes it had before 
the commencement of the Act: s1378(3). 
 
Transfer of registration of companies 
The members of the company may seek to transfer the company’s registration to another State or 
Territory jurisdiction under s119A(3). Under the Corporations Act such a transfer may occur with the 
consent of the Minister of the jurisdiction in which the company is currently registered: s119A(3)(a)(i). 
 
Transfer of registration by non-companies 

 Part 5B.1 facilitates the registration under the Corporations Act of a body corporate that is not 
a company. The entity may be registered as one of the types of companies listed in 
s601BA(1) 

 As a consequence, to be registered the entity must be of a class that is the same or 
substantially the same as the proposed type of company: s601BC(8)(a). If members’ liability 
is to be limited, the extent and manner in which it is limited must be detailed in the entity’s 
constitution: s601BC(8)(b) 

 A non-company is not eligible to be registered under the Corporations Act if it is an externally 
administered body corporate or a body corporate with respect to which an application has 
been made to wind up the company or for the approval of an arrangement or compromise. 

 A non-company may only apply to register under the Corporations Act if the law of its place of 
origin allows this and any requirements under that law have been satisfied: s601BC(8)(d) and 
(e). If that law does not require the members, or a percentage of them, to consent to the 
transfer, s601BC(8)(f)(i) requires the consent of 75% of the membership entitled to vote. 

 
Registrable Australian Bodies 

 Non-companies that transfer their registration under Part 5B.1 are to be contrasted with 
‘registrable Australian bodies’ which must be registered under Div 1 of Part 5B.2 if they wish 
to carry on business in an Australian jurisdiction other than their place of formation: s601CA. 



 Registrable Australian bodies include associations that have been incorporated or registered 
under statutes other than the Corporations Act or its predecessors. The definition in s9 
extends beyond body corporate and includes unincorporated bodies that under the law of 
their place of formation may sue r be sued, or hold property in the name of their secretary or 
an officer duly appointed for that purpose.  

 As noted above registrable Australian bodies cannot carry on business outside their place of 
formation unless they transfer their registration to the Corporations Act or register under Div 1 
Part 5B.2 s601CA. 

 See page 95 
 
 
Foreign Bodies 

 Foreign bodies carrying on business in Australia do not have to be re-incorporated here. 
Thus, they don’t have to go through the registration process.  

 But – Australians dealing with such bodies need to know something of their status and 
financial position 

 Accordingly, such foreign corporations must register with ASIC (Pt 5B.2 Div 2). Thus there is 
a separate regime for foreign bodies. 

 Foreign bodies must have a local agent – responsible for CA requirements 

 Can apply to transfer incorporation to Australia so they become incorporated under the 
Corporations Act (Pt 5B.1) 

 Pt 5B deals with foreign bodies 
 
Readings 

 As discussed above, foreign non-companies may transfer their registration to an 
Australian jurisdiction under Part 5B.1. If a body’s registration is so transferred, there is 
no need to be registered under Div 2 of Part 5B.2, discussed below, and any pre-existing 
registration under that Division will cease: s601BL(1). 

 S9 excludes a foreign company from the notion of registrable Australian bodies. A foreign 
company is defined in s9 to include both incorporated and unincorporated bodies formed 
outside Australia. To be a foreign company the unincorporated body must not have its 
head office or principal place of business in Australia and, again, must under the law of its 
place of formation be able to sue or be sued, or hold property in the name of its secretary 
and officer duly appointed for that purpose: s9(b)(ii) and (iii). 

 The procedure for registration is set out in s601CE 

 Before registration however, the foreign company must appoint a local agent to be 
responsible for the company’s obligations under the Act: ss601CF, 601CG and 601CJ. 

 
 



4. Separate Legal entity and Limited Liability 
 

 
ASIC v Adler  Example of where the courts have recognized the distinct legal personality of a 
company, even where the company is controlled by a natural person. 
 
Limited Liability and Separate Legal Entity 

 
As the debts and obligations of the company are its own, not those of its members unless the corporate 
veil can be pierced, shareholders liability is limited to any unpaid amount on their shares or guarantee: 
ss 9 & 516-517. 
 
General Rule: Once the shares are fully paid up, there is not further liability to contribute to the 
company’s debts: Saloman v Saloman & Co 
 

i. Separate legal entity doctrine 
 
The company is a legal person separate from its participants 

This means that: 

 Its obligations and property are its own and not those of its participants 

S119 of the Corporations Act 2001 
Company comes into existence on registration 
 
A company comes into existence as a body corporate at the beginning of the day on which it is registered. The 
company's name is the name specified in the certificate of registration. 
Note:  The company remains in existence until it is deregistered (see Chapter 5A). 
 
This conferral of identity allows companies to operate as if they were natural persons by, for example, holding 
property, contracting and being able to sue and be sued: S 124(1):  
 
S124 of the Corporations Act 2001 
Legal capacity and powers of a company 
 
 (1)  A company has the legal capacity and powers of an individual both in and outside this jurisdiction. A company 
also has all the powers of a body corporate, including the power to: 
                     (a)  issue and cancel shares in the company; 
                     (b)  issue debentures (despite any rule of law or equity to the contrary, this power includes a power to 

issue debentures that are irredeemable, redeemable only if a contingency, however remote, 
occurs, or redeemable only at the end of a period, however long); 

                     (c)  grant options over unissued shares in the company; 
                     (d)  distribute any of the company's property among the members, in kind or otherwise; 
                     (e)  grant a security interest in uncalled capital; 
                      (f)  grant a circulating security interest over the company's property; 
                     (g)  arrange for the company to be registered or recognised as a body corporate in any place outside 

this jurisdiction; 
(h)  do anything that it is authorised to do by any other law (including a law of a foreign country). 

 
 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1276.html#body_corporate
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1276.html#body_corporate
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#begin
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1276.html#registered
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#deregistered
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#outside_this_jurisdiction
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1276.html#body_corporate
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#issue
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s601waa.html#cancel
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#issue
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#debenture
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#issue
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#debenture
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s601c.html#property
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#member
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html#kind
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s51a.html#security_interest
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#circulating_security_interest
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#circulating_security_interest
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s601c.html#property
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1276.html#registered
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1276.html#body_corporate
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#outside_this_jurisdiction
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#outside_this_jurisdiction
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#outside_this_jurisdiction


 Its existence continues unchanged even if the identity of the participants changes. 

 

 
NOTE: Debenture 

 
A type of fixed-interest security issued by companies (as borrowers) in return for medium and long-term 
investment of funds. A debenture is evidence of the borrower's debt to the lender…. 
 
As secured lenders, debenture-holders' claims to the company's assets rank ahead of those of ordinary 
shareholders, should the company be wound up; also, interest is payable on debentures whether the 
company makes a profit or not. 
 
In the case of Saloman he was the lender the company was the borrower. Held: 

• Court of appeal said Mr Salomon was entitled to have priority even though was effectively 
controller of the company.  

• The company was held not to be an alter ego, agent or trustee for Mr.Salomon.  
 
Ratio on Debenture (without fraud): The House of Lords asserted that, in the absence of fraud, 
the company was a separate legal entity, distinct from its members, even though one person may 
have owned most of its shares and controlled the company.  
 
• Mr.Salomon was not, therefore, liable for the company’s debts.  

  
 

ii. Consequences of Separate Legal Personality 
 

Important features of companies arising from their separate legal personality: 
 

 Can incur obligations and hold rights, and sue and be sued, in their own name 

 Can contract with their controllers e.g. Saloman 

 Have perpetual succession 

 Participants (may) have limited liability 
 
Multiple Capacities 

 
 Employee of own company is legally possible: worker’s compensation 

 

Salomon v Salomon (1897)  
 
Facts | Argument: Salomon conducted his business as a sole trader. He sold it to a company 
incorporated for the purpose called A Salomon and Co Ltd. The only members were Mr Salomon, 
his wife, and their five children. Each member took one £1 share each. The company bought the 
business for £39,000. Mr Salomon subscribed for 20,000 further shares. However, £10,000 was 
not paid by the company, which instead issued Salomon with series of debentures and gave him a 
floating charge on its assets. When the company failed the company's liquidator contended that 
the floating charge should not be honoured, and Salomon should be made responsible for the 
company's debts. 

Ratio: Lord Halsbury LC stated (at 30-31):  “… it seems to me impossible to dispute that once the 
company is legally incorporated it must be treated like any other independent person with its rights 
and liabilities appropriate to itself, and that the motives of those who took part in the promotion of 
the company are absolutely irrelevant in discussing what those rights and liabilities are.” 

From this case comes the fundamental concept that a company has a legal personality or 
identity separate from its members. A company is thus a legal ‘person' 

 



Lee v Lee’s Air Farming Ltd 
 
Facts: Lee formed the company, Lee’s Air Farming Ltd. He owned all the shares except one. He was 
the company’s sole governing director. He was also employed by the company as its chief and only 
pilot. 
 
Lee was killed while flying for the company .His wife made a claim for workmen’s compensation under 
the New Zealand workmen’s compensation legislation. Her entitlement to such compensation 
depended on whether or not Lee was a worker ie. a person who has entered into a contract of service 
with an employer. 
 
Argument: The New Zealand Court of Appeal refused to hold that Lee was a worker, holding that a 
man could not in effect, employ himself. 
 
Held: However, the Privy Council allowed Mrs Lee’s claim. Lee may have been the controller of the 
company in fact but in law, they were distinct persons. 
 
He could therefore enter into a contract with the company, and could be considered to be an 
employee. The widow was therefore entitled to an award in respect of workmen’s compensation 

 
 Members have no interest in a company's property: insurable interest 

 
5. Lifting the Corporate Veil 

 

Introduction 
 
A veil is the Barrier that separates the company from its 
members/directors.   
 
Define: Term piercing is when the law pierces this 
veil and goes behind this barrier to attribute blame 
to individuals – directors, other controllers of company 
– Common Law and Statute categories 
– Court however does not lightly pierce the veil usually 
it is very serious 
 
 
Sham 
Finding a company to be a ‘sham’ does not equate 
with piercing the corporate veil: Re a Company. When 
a company is a sham it is not recognized as real and 
thus can be ignored by the courts. 
 
Do not get confused with a sham? 

 Sham not recognised as a real company at law  

Macaura v Northern Assurance Co Ltd [1925] AC  
 
Facts: The owner of a timber estate sold all the timber to a company, which was owned 
almost solely by him. He was the company's largest creditor. He insured the timber 
against fire, but in his own name. After the timber was destroyed by fire the insurance 
company refused the claim. 
 
Held: The House of Lords held that in order to have an insurable interest in property a 
person must have a legal or equitable interest in that property. The claim failed as “the 
corporator even if he holds all the shares is not the corporation… neither he nor any 
creditor of the company has any property legal or equitable in the assets of the 
corporation.”  

 



 Therefore company is ignored 

 This is not a category where veil is pierced as company is considered not to be in existence in 
the first place 

–Very rare occasions where court will find there is a sham 
 
 

a. Key categories where veil is pierced – see 1,2,3… 
 

• Common law categories developed over time 
• Legislation – 95A(1) of the Corporations Act (2001)  

– Insolvent Trading: Trading without any money.  
 

 
Common Law 

 

1. Avoiding a legal obligation 
 
The corporate veil will not be allowed to be used to avoid an existing legal obligation. The object 
underlying the creation of the company in these cases was the evasion of a legal obligation 

 
Gilford Motor Co Ltd v Horne [1933] Ch 935 

 Ex-employee set up company to solicit clients from previous employer  

 Court would not allow the defendant, Horne, to use a company to circumvent a pre-existing 
legal obligation. 

 Horne, while an employee of Gilford Motor Co Ltd, had agreed not to solicit previous 
employer’s clients were he to cease employment.  

 The court pierced the corporate veil and injuncted both Horne and company for soliciting 
those clients.  

 Court held he was using company structure to solicit clients illegally.  
 
 

Jones v Lipman [1962] 1 WLR  832 

 Vendor set up company to avoid sale of house by transferring property into this company set 
up solely for this purpose 

 Court would not allow Lipman to avoid completing a contract for the sale of his house by 
transferring the land to a company formed for this specific purpose.  

 The Court held that the company was a mask, which the defendant held before his face in an 
attempt to avoid recognition by the eye of equity. 

 The Court lifted the corporate veil, ordering specific performance of the contract.  
 
 

2. Fraud 
 

Rule: The company will not be allowed to be used to perpetuate a fraud 
 

Re Darby [1911] I KB 95 

 Darby and another person, Gyde, both undischarged bankrupts, floated a company in the 
Channel Islands 

 Darby and Glyde were shareholders and its first and only directors and managers. 

 This dummy company in turn promoted another company to which it sold overvalued 
property. 

 The latter company was funded by public investment.  

 The company went into liquidation, the liquidator claimed the secret profit from Darby in 
bankruptcy on the basis he was the true promoter of the second company. 

 Darby had considerable assets, while Glyde had none.  

 It was alleged that as a promoter Darby had breached his fiduciary duties and a claim for 
damages or undisclosed profits was made.  

 



The court held that the company was being used to perpetuate a fraud, the corporate veil may be 
lifted. While strictly the first company was the promoter of the second company and had made 
the profit through the non-arm’s length sale, once the corporate veil was lifted it was clear that 
Darby was the true promoter and thus the liquidator could claim against his personal assets.  

  
 
3. Agency  

 

 Where company is a mere puppet for another 

 The fact that an individual is the controller of the company is not sufficient to establishing 
agency relationship – Salomon’s case 

 In cases where agency found the company as agent was under-resourced  and further no 
business had been transferred  

 Salomon’s case was not one of these cases 
 
Six principles from case of Smith Stone and Knight Ltd v Birmingham Corp : 

1. Were profits treated as the profits of parent company? 
2. Were persons conducting business appointed by parent company? 
3. Was the parent the head and brain of trading venture? 
4. Did parent company govern transaction? 
5. Did subsidiary make profits by parent company’s skill and direction? 
6. Was the parent company in effectual and constant control of subsidiary? 

 
If company under–resourced may be found to be agent: 
 

Spreag v Paeson Pty Ltd (1990) 94 ALR 679 
Facts: 

 The Spreags were builders on Norfolk Island who purchased a brick maker from Paeson Pty 
Ltd . 

 The Purchase was conditional on Paeson sending staff to Norfolk Island to demonstrate the 
machinery. 

 Once delivered the staff were unable to adjust the machinery to enable it to produce 
marketable bricks at the stated rate of production 

 The Spreags sought damages from Componere which had banked their cheque for the 
purchase.  

 It was argued that Compenere was liable to the Spreags as a principal either because 
Paeson had allowed Componere to conduct its business or Componere was the undisclosed 
principal of Paeson.  

 Peason and Compenere argued that Spreags agreed to buy the brickmaker on the basis of 
their own examination of the brickmaker rather than any representations made by the seller’s 
agent.  

 
Held:  

 The Court found that they relied on the representations of Mr.Foster, a representative of 
Componere.   

 They also found that Paeson was the agent of Componere and thus the Spreags were 
entitled to succeed against Componere and Paeson.  

 Court found Paeson was agent for other company Componere  

 Paeson no books of account so sued Componere as they banked the Spreag’s cheque 
 
 

 
 

Corporate Groups 
Identifying a corporate group: 
In order to be a subsidiary of H: (s 46) 

a) H must: 

 Control the composition of S’s board 

 Be in a position to cast > 50% of all the votes at a GM of S or 



 Hold > 50% of issued share capital of S (excluding any part of the issued share 
capital that carries no right to participate beyond a specified amount in a distribution 
of profits.) 

b) S is a subsidiary or a subsidiary of H 
 
Controlled entities (s 50AA): 

 If E1 has the capacity to determine the outcome of the decisions of E2’s financial and 
operating policies, then s 50AA(1) applies. Consider: 

o The practical influence E1 can exert (rather then the rights) 
 
Treatment of a corporate group: 
Rule: Each member of the corporate group is a separate legal entity (Salomon), the directors must 
first consult the interest of the C they are a part of (Walker) 

 HC not liable for dealings between S and a TP. (Pioneer Concrete) 

 Cannot consider profits of other grp members when calculating profits (Industrial Equity) 

 Arrangements can be made so that legal liability for future activity falls on one member 
(Salomon) 

 
Exceptions (eg veil to HC may be pierced if) 

 Insolvent trading provisions (s 588V) - impose liability on holding C for liability of its 
subsidiaries 

 Related party transactions (Ch 2E) – regulates financial benefits given to directors/others by 
public C’s 

 Capital maintenance provisions (ss 259B and C, 260A) – restrictions on C’s returning funds to 
SHs.  

 

 The law has not caught up with economic reality  

 The law still strictly applies the separate legal identity principle and treats each company 
separately 

 Just because there is control it is not enough to pierce the corporate veil. 
 

 
5. 

Trusts 

 Courts reluctant to impose a trust relationship to pierce veil 
  
7. Public Policy 

 
b. Liability in regards to lifting the veil 

 
i. Strict Liability 

 
• Mens Rea is unnecessary.  
• With Strict liability it is unnecessary to prove mens rea just need to prove the offending action 

occurred. 
• Have to look at terms of statute to examine whether it is a strict liability offence.  
 

Pioneer Concrete Services Ltd v Yelnah (1985) 5 NSWLR  254 

  Unsuccessful could not pierce veil 

 Could not be treated as binding on the whole corporate group.  

 The Court held that the subject clause in dispute was an undertaking 
made by the subsidiary and could not be treated as binding on the whole 
corporate group, and in particular the holding company.  

 What is relevant is whether the undertaking could be expanded in its 
operation so as to bind all of the companies but in this case it could not.  

 



 
 

 
ii. Vicarious Liability 

 
• Company is prima facie vicariously liable for offences and torts committed by its employees.  
 
Lloyd (Pauper) v Grace Smith & Co (1912) AC 716  
 
Facts: The plaintiff wished to sell some cottages and went to the solicitors. Their managing clerk 
induced the plaintiff to transfer the cottages to him and misappropriated certain mortgage money. 
The plaintiff sued the employers.  
 
Held: The solicitors were liable to the client for the fraud of the managing clerk though it was 
committed solely for his benefit. 

 
 
 

 


